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Mr. Chairman and Members of the Committee:

Good morning. Iam pleased tojointoday'spangland‘appearbefore yom _
Committee to discuss the proposals pending in the Senate to reform the
regulatory process. The Administration made regulatory reform one.of its
highest priorities as soon as President Clinton took office, and the Department's
regulatoryprooesshasﬂlteﬂdybﬂ'ﬁﬁted-dehys are down, there is more
emphasis.as the aocmmsof small business, aod we anemasteg to shaiok the
regrlatory busden: w&mm mmmy
than three years ago

_Iantalsog_hpedtnhendanagencymathasalmgu-adiﬁmofdoingour .
tu"“ihenghtway The Department was one of the first agencies to
usecost-bqnﬁnmlyasu.amouomhnggoodreguhmrydeam,andﬁxe
Department's analyses — for example, those of the National Highway Traffic
Safety Administration —are widely regarded as among the best in the Federal
Govemment nxeDeparMmtwasﬂ\eﬁrstFederalagmcywuseregmawry
negouauon, a meansformvolvmgbums and consumers directly in




partnerships to create good regulations. The Department established an Agenda
of upcoming regulatory actions as a meahs of informing the public about our
activities befgrg a Regulatory Agenda became a government-wide practice. We
are also in the I;rocess of ésﬁbﬁsﬁng a consolidated, electronic docket for all of
our regulatory actions to ease public access to this important information.

We are committed to maintaining common sense in rules, and we believe it is
important to repeal regulations that are not cost-effective. For example, I
announced last week before the "Trucking Summit” my intention to seek the
repeal of a current statutory mandate to require "preemployment" alcohol testing
of applicants for safety-sensitive positions in the transportation industry. This
testing is expensive and we don't believe it's justified. We are therefore
proposing an end to this testing. We also responded quickly to amend our
regulations when weleamedthatu'eaung "salad oil" and other edible oils like
petroleum products exposed the edible oil industry to unforeseen oonsequenca
and increased costs. Wealnbelievemmngmn—mﬂatoryappmchsm
reguhtoryreiumnnhaﬁn wemwxdmﬁfym thm should be
repealed axgugended.

'AtmeWthmpomﬁmhowm,weanmforgetﬂutsafetyis |
our highest priority. When safety problems occur, Congress and the Amagican
people look to DOT for solutions. In 1991, there was a terrible subway csh in
New York City that killed 5 people and injured 171 others. It was determined
that the train operator was under the influence of alcohol. Congress




Subsequently.provided the Federal Transit Administration with safety authority
to mandate alcohol and controlled substance testing, and those regulations are in
place today..They cost real money, and the testing is intrusive, but those are

undoubtedl; valuable reéuiaﬁons. Neither subway passengers nor crews should

be endangered by illegal drug or alcohol consumption.

In September 1993, a towboat struck a railroad bridge in Alabama and dislodged
it from its foundations. Shortly afterward, an Amtrak high-speed train ran off
that bridge and 47 passengers and crew members were killed. The bperator of
the towboat misinterpreted available radar data, leading to the collision with the
bridge. The Coast Guard has now issued regulations to mandate radar training,

- These will famve to be valuable regulations.. .

In this committee's 1991 ISTEA legislation, Congress mandated rulemaking on
"anti-lock brake systems" (ABS) for heavy-duty air-braked trucks and buses.
Th&sesystemsare_inuseinEinope. Ti\iliaacontple:,uchnicalsubjoct,axuda
The finai ride was MMN uwwwm-m
'beph-dinmatwu-ﬂpchd,heMMardxl 1997. '

I have longhein Medabmtthedxffeinglevelsofsafetyreqlm
between' cmmuter airplanes and the more stnngentruls for the largest
commm Separately, the National Transportation Safety Board has
advocated an end to these distinctions. We want to move quickly to have one
level of safety for these planes, and we hope to make some concrete proposals in
the very near term. nlesereglﬂatorychangesmnhaveﬂleiroosts,butlbeheve
1txsunambxguousthatthecostswxllbeworthxt.




Right now, the Department is an enthusiastic participant in President Clinton's

Regulatory-Reform Imhauve We are reviewing our regulations with the aim of |

eliminating those that are obsolete or don't make sense. We are improving on

existing guidance to make sure that our front-lme compliance personnel get

- rewarded for results, not red tape. We are working with those compliance
personnel and the industries we regulate create to partnerships in the field that
focus on compliance with the safety and other objectives Congress has set for us.

- We have held productive safety summits for the aviation, rail, pipeline, and
motor carrier industries. And we are continuing to pursue the strategy of
negotiated rulemaking in a variety of areas. |

We take very seriously the critical jobs that Congress and the American people

' expect us to perform — protecting the safety of the traveling public and assisting

states and localities in creating their essential transportation infrastructure with

due consideration for environmentat impacts. Anr efficient, effective; and fair

rishb; '

Given ou lag-cundhg oommitmenth&g reguhlhns the right way, and

given &wmmatweplaoeonsafety I have to ask one basic questior: when I

revxewleﬁ.npmpoahfmeguhmm ~ would regulatory reform

legxslanonmptovethesimaﬁon,andprov:demoreconmonsensemﬂ\e
regulatory process, so that we can do a better job? |

Unfortunately, the assumption underlying many of the current regulatory reform
proposals seems to be that virtually all government action is bad, and that




government action taken through regulation is particularly bad. Some would
Place so many procedural and legal obstacles and delays in the paths of agendies
that they can rarely bnng a 51gmf1cant regulatory project to a successful

conclusxon

In evaluating the three bills you have asked me to review today -- HK 9,S. 343.
and S. 291 - I find that, while some provisions are not harmful to the regulatory
process, others would impair significantly the ability of the Department of
Transportation to maintain the level of safety the American people assume
everyday. The bills are very long and detailed; I will be able to discuss only
some of the major topics the bills address. |

Cost-Benefit Analvsis

All three bills require cost-benefit analyses or regulatory impact analyses (RIAs)
for "major” regulations. The Department of Transpartation has a stroreg, long-
Mmdmmmwwm
mmmmmummum
the Bush, Reagan,andCuluMmhustmﬁms. Indeed, I want to stress that the
W“mmﬁew&h&mm’d{ ity rules; not just those-that are
"major.” TohmqnuedtodoamomdemledRIAsolelymthebasbdalom
donarﬂ-ﬁnmwasmofuxdoum The Department believes that the

- appropnant!nuholdforreqnninganRIAisﬂOOuulhmmannualeommmc .
impact, asprovxdedmtheExecuhveOrdenforallfourAdnums&ahons In this |
respect, theDepmtsupportstheﬂtresholde 291 and opposes the $50
mxlhonthraholdproposedbyI-LR.9andS 343. 'I'herexsnoadequate
justification for requiring the massive paperwork and delay associated with




producing the kinds of RIAs required by these bills for regda&ons having only
half the economic impact that four consecutive Administrations, Republican and
Democratic, L believed was an appropnate trigger for analysis. |
All three bills require a preliminary RIA at the NPRM stage and a final RIA at the |
final rule stage for major rules. H.R. 9 adds the requirement of a notice of intent
to engage in rulemaking, to be published 90 days before the NPRM, including a
portion of the contents of the preliminary RIA. But we already address this issue
by pubhsh.mg our Sexmannual Regulatory Agenda, which gives notice of
upcoming rulemaking actions. The NPRM will gwe interested parties a full
opportunity to respond to the proposal and the substance of the agency's RIA.
Therefore, HR. 9's notice of intent has no apparent purpose except delay for
delay's sake. '

-HR.9alsobu11dsmextmdelaysbyreqmnngapubhcheanngor30—day
extensmnofﬂ\eoommentperiodmanNPRMornoﬁceofmtumﬂOOpersons,
acting individually, request ahessing ozentension. Thess requiresssits.can be
counterpetdnetive: MWWWMmM
mmnmmwmmw Agencies concerned
MWM&mmmm\dwh&mw
initial ot period. Besides, it is not always self-evident what it means to
have 1009 “acting individually” (eg.,apehhon,aletter-wnhngcampmp
sponsorediby éne organization?). These “one size fits all” mandates do not
necessanlyleadmbetﬁe:mles.ﬂuydoaddpmcedmdhurdlesﬂutmtedelays
and litigation possibilities having nothing to do with the substanceafa rule.




The thrust of any RIA requirement is a cost-benefit determination. We support
cost-benefit analysis; we've been looking at the costs and benefits of alternatives
to rules, as an essential part of our job, for many years. But some requirements of
the bills for RIAs are not sensible. For example, H.R. 9 would create procedural
delay by requiring that RIAs be sent to OMB for up to two months before
publication, even if OMB can review and approve the RIA in substantially less
time.

The absolute prohibition in S. 343 against issuing rules that are not cost-beneficial
will cause problems. H.R 9 has a similar provision. This Department, when it
has the discretion, does not issue rules in which the costs exceed all the
'i'easoriably anticipatéd benefits. But the Department does not always have
discretion. If a statute tells the Department to "Require X,” and "X" is not cost-
beneficial, then the Department is nonetheless statutorily compelled to impose
the requirement. This would put the Department in the untenable position of
violating either a sta;tumry mandate or S. 343's prohibition on non-cost-beneﬁ:ial
rules. Fntuqie, theQil. Follution Act of 1994 mendated a rule reguising
doubledruiled tark vessels, ever though thecots encesded the bunafits by move
than 2:1. Thelanguapois.m on this point, wlﬁdtauowstheagmcytoma
rule without an RIA deturmination that it is costbeneficial wher the statute
requires -ﬁ‘is prefenble. We want to work with Congress to ensure that
sliuires only reasonable, cost-effective regulatlons

S. 343goesbeyondﬂléotha'bﬂlsbyalbwihgpeopléwpeﬁﬁontheagmcyfora4
new cost-benefit analysis of a major rule, even if a cost-benefit analysis has
already been performed for that rule. That is, if the Department issued a major
safety rule in 1986 or 1990, and did an RIA that found the rule to be cost-




beneﬁdﬂ, anyone could petition the Department to do another such analysis
today. A denial of such a petition is subject to judicial review. Having to
consider such petitions, and do new RIAs ox'\' existing rules, would divert scarce
agexicy resources. This pt"o'vision is an invitation to special interests to harass
agencies with repeated petitions and lawsuits, preventing them from dealing
with today's very real problems. As I mentioned earlier, we periodically review
all of our existing regulations, including whether they continue to be cost-
beneficial, and, if wafranted, we take appropriate action to remove or revise

Risk Assessment

All three bills impose new requirements concerning risk assessment. 'Ihae
provisions pose a somewhat different problem for the Department of
Transportaﬂonthanﬂ\eymayfortheEnvuonnmtaletechmAgmcy (EPA) or
otha-agmdeswlmsecomamlarmmted. V.yamply,thebﬂk

mlesthathavea$lmmllion(5.29l),$501mﬂwn(5
343), orﬁlﬂliax(}l.Rﬁ)xmpact. The following are the major DOT safety
programs to which these provisions would apply:

* The aviation safety program of the Federal Aviation Administration.

. ThemaritimésafetypmpanisoftheCoastGuard;




* The motor carrier safety program of the Federal I-hghway
Administration.

* The pipeline safety program and hazardous materials safety
prograu of the Research and Spedal Programs Administration.

* The motor vehicle safety standards program of the National H.lghway
Traffic Safety Administration.

* The railroad safety program of the Federal Railroad Administration.

- In addition, some DOT administrations issue environmental regulations. These
regulations typically either implement statutory directions (e.g., Coast Guard
rules implementing the Oil Pollution Act of 1990) or attempt to balance the
interests of parties having an interest in the environmental effects of
transportation (e.g., FAA rules concerning airport noise mitigation).

Risk assessment and risk characterization, as defined in S. 291 and S. 343, have
little to do with the Department's safety rulemaking process. Unlike EPA or
heal}:h agencies, DOT safety ruleseldomarebasedon aquantiﬁcationofthé
risks of taxdcity mmmhr.wmpopnhﬂm , O IeSOurces.
m”uwammm
transporht:msafetypnblem(indudingmlyns&acddmts) how a particular
mMﬁWMmmmw affectthasafe
operaﬁondmaftashipsortrainsotum Thentheagencytakes
MMMsafetythmughmodxﬁmﬁonofpncm training of
personn‘inpmvmmtsinmchnology etc. We can then continue to evaluate
acadentdatatodehemunexfourmlaamhavmgtheirmﬁendedeﬁectand |
modxfythemxfappropriate. Muchofwhatwealreadydotodeﬁnesafety
problemsxsaveryrealformofnskassessment,butxtmakanosmsetoreq\ﬁre
ﬂteFAAor&leCoastGuardtogoﬁ\mughanEPA-ﬁkeriskassasment |




procedure, using techniques andvterminolog'y that are not meaningful in an
aviation or fnaritime safety context. Adding procedur:ﬂ steps makes it less likely
that agencxes can take the proactlve steps necessary to address percexved safety
concerns before écadents happen.

To force DOT safety rulemakings into an ﬂl-ﬁtnng template dsxgned for other
types of rulemaking would slow down nnportant safety rules, defer or decrease
benefits, and lead to the waste of resources on empty exercises that attempt to
cast DOT consideration of safety improvements into the bills' risk assessment
framework. Additional resources would clearly be required. It is not likely that
Congras would provide extra funds for these tasks. The bills' risk assessment

' requxrements, then, would constitute a kind of unfunded mandate upon the
Department's budget. The resources needed to comply with this mandate
would have to be diverted from the task of actually improving transportation
safety.

(e:g. airawét accidents) in the contient of dalkig' e cost-benefit analyses of ity

rules. mmmuwwmmw We
haveMWMinhﬁngamm suchasthe

on DOT sifiifrul ings the lengthy, detailed, and burdensome procedural
reqmrmdthenskmauprovmmofd\eebmsfaﬂsﬁnwstl
mentioned earlier today: it does not produce a better, more efficient, more -
effective, fairer process. Itmaelyetabﬁslvesasetofpro@uralm
having little relationship to the substance of the rules involved.

for Amtrak's new high-speed rail vehicles. But toimpose

10
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S; 343 adds a provision allowing persons to petition for a new risk assessment
réview of existing rules. It is objectionable for the same reasons as the parallel
provision concermng cost-beneﬁt analyses. H.R. 9adds a prov1slon prohibiting
the issuance of a major rule unless the agency certifies that risk reduction
strategies justify costs and that the risk assessment is based on objective and
unbiased scientific and economic evaluations of all signiﬁcanf and relevant
information provided by interested parties. Judicial review provisions atm&\ing
to both these provisions add to the ways in which litigation concerning |
procedural hurdles can tie the Department’s efforts to improve transportation in
totally unnec&ssary knois.

Peer Review

S. 343 and HLR. 9 both require peer review panels to review health, safety, and
environmental regulations, with a $50 million and $100 million threshold,
respectivaly. Both proposals are objectionable because they would add
substantial delay torulemaking, all the mors se sinca (under HR. 9) they apply.
who appmpﬁmp-rmmaybe ounmapaml,wmplies with the
proesduzal requizements of te Fedaml Advisery Cammittee Act (asS. 343
mmmmmmwmmmdems,mm
rewews“mdstothepanelsoommmts,wﬂladdseveralmonﬂumayear
to theml-nﬁhghmefram Moreover, I do not expect peer reviewers to
volunteer their services. DOT agencies donothavemoneymﬁmbudgets to
pay for expert panels, so this requueumtwouldmﬁtuteamﬂ\erunﬁmded.
mandate on the agen;ies, diva'tixig resources from the real business of improving
transportation safety. | o
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These proposals are also objectionable because they specifically allow interested
parties to sit-on peer review panels. We regularly solicit input from and form
partnershlps with interested parhes We negotiate with them as part of
regulatory negotiations. But to place a representative of a regulated
transportation company on a supposedly "mdependent" peer review panel, when
that company has submitted comments and its own "advocacy numbers" to the
docket, makes the regulatory process substantially less fair.

Both S 343 and H.R. 9 would amend the Regulatory Flmabllity Act (RFA) to add
requirements for review of regulations by the Small Business Administration
(SBA). Thirty days before publication of a notice of proposed rulemaking
(NFRM), an agency would have to send the text of the propesed rule and the
initial regulatory flexibility analysis to the 9 Chief Counsel for Advocacy for
reviews, wher 15 days i respussh: If SBA reuponse the agamep muat address:

pmnss wxyammmdmw parties
could lm '

S. 291 requiraalong-term-mvi’ewofmajormls,spreadover'm%ars. The -
| Deparmgtof.Transpoiﬁﬁonismsh'angextoréguhwryreviews.Rhas
. regularly conducted such reviews, and during the Bush Administration it
_compleﬁedafeviewofan‘ofits regulations during one 90-day period. We are
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now embarked on a regulatory review in the Clinton Administration that Will
produce sigm‘ficani results by June 1. That successive Presidents, of both parties,
have ordered their Administrations to review existing rules suggests to me that
regulatory review is a matter that can appropriately be left to the Executive
Branch. The ;ob gets done. A statutory requirement layered on top of past, -

present, and future Executive Branch reviews is superfluous.

Iu!..l I: . IB .

It is very appropriate fof agencies to be subject to judicial review over the
substance of their rules. Did the agency faithfglly execute fhe statutory mandate
on which the rule was based? .Did the agency make a reasonable decision givex{
the facts in the rulemaking record? These are the kinds of questions the courts
have properly answered since the inception of the Administrative Procedure Act
(APA).

Itis not mmm&nmmmmm
Process 10 aliows for merelitigation over theprocsdral sepe Congress las
addedtatherulemﬁingm A regulation that is consistent with the law A
authorizing it and soundly based an therulemaking resard should notbe subject
mdﬂlaghudoaaﬂegednoncmfmﬁtymﬁxprooedunlreqmrmnof

the hndapwfmuem these bills.

I have already mentioned a number of specific ways in which the three bills
invite litigation concerning new procedural steps in mlemahng The least
objectionable general judicial review provisions among the three bills are found
in S. 291. This bill makes RIAs (including risk assessments) reviewable in the
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context of normal APA review of rules. H.R. 9 makes compliance with all its
provisions explicitly reviewable, with specific directions to the courts to consider
agency actiqp unlawful 1£ it faxls to comply with the bill's risk assessment

- e

provisions.

S. 343 goes further. In addition to a number of specific judicial review provisions
for proi:edural steps, S. 343 would erase judicial construction‘of the APA by
abolishing court deference to an agency's construction of the statutes underlying
its rules. Courts are directed to uphold agency statutory interpretations if the
agency mterpretauon is one "clearly intended by Congress.” This is a very high
standard for an agency to meet, and it would seem, in the absence of crystal-clear
legislative draftsmanship, to place greater importance on legislative history and
invite successive cycles of post-legislative history. This is not a healthy
development for the field of administrative law, let alone for the ability of
agencies to implement often-ambiguous statutes. Congress should emphasize
clear drafting so thatit is usnecessary to dalve into "intent.”

 Thisbill weuld shes allosr scsurt toaplishd s agiicy nempretation anly if it
found that the amumwamm

society. wnﬁmm&um Evauftheplmﬁffs the'agency, and
&ut,asamatteroﬂaw,theagmcysmﬁa'pretahonmthe
batcmwﬂucuonofastamte,mecounwshninsuuctedtoﬁndﬁ\emtapmnhon
erroneous if another interpretation could arguably result i slightly highernet
benefits.




15

Ifind it ironic that, in the same session that finds Congress debating ways of
limiting “lawsuit abuse" and trying to stem what some view as a "litigation
explosion," these bills, particularly S. 343, would encourage lawsuit abuse
interfering, ; a. most irres;p.cmsible way, with the most important responsibilities
Congress itself has given to the Department of Transportation and other Federal

agencies.

Finally, added to all the other procedural delays, S. 343proposes a modified
legislative veto provision. When important DOT sa.fety rules are concerned,
there is no justification for delays, which simply defer the benefits of the
Department's rules. And where DOT safety rules are concerned, deferred
benefits mean that needless deaths, injuries, and property damage will occur.

Conclusion

I have stressed that an efficient, effective, and fair regulatory process is an
'mmmmmmmammmmmmm
The tast we should apply to reform: prapossls is whether they inyxrove, and
pmvideﬁmfoonmmmuyﬂtereguhuym,soﬂntwecandoourpb
better for our customers ~ the American public. Having reviewed.thess bills,
must conclede that they fail this test. I oppose, and the Administration opposes,
—jaro b.ill;thathavetheseriousadverseeffedsonmyandoﬂ\et_
~ agericies' abiitfes to perform the vimltaéksthatcmm itself has given us.

Thank you. This completes my suﬁement, and I would be pleased to respond to
questions the Committee may have.







