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Mr-. Chairman and Members of the Committee: 

Good morning. I am pleased to Join today's panel and appear before your . 

Committee to discuss the proposals pending in the Senate to reform the 

regulatory process. The Administration made regulatory relorm one.of its 

highest priorities as soon as President Clinton tOC>k offim, and the 0epartment•s 

regulatmy process has already benefited- delays are down, there is more 

I mt also 1'.1J18'l to head an agency that has a long tnditioo of doinl'our 
. ~.~- -

regulatcll)itiiT 1 ·t11e right ~y. The Department was one of the. first agencies to 
-- ~ ..... -.... :a- -

use cost-b·• *analysis u.a tool to making good regulatory decisions, and the 

Departmenrs analyses- for t!Xample, those of the National Highway Traffic 

Safety Administration-. are widely regarded as among the best in the Federal 

Government. The Department was the fint Federal agency to use regulatory 

negotiation, a means for involving business and consumers directly in 



partnerships to create good regulations. The Department established an Agenda 

of upcoming regulatory actions as a means of informing the public about C1ur 

activities before a Regulatory Agenda became a government-wide practice. We 
.-.- - ... . 

are also in the process of establishing a consolidated, electronic docket for all of . 

our regulatory actions to ease public access to this important information. 

We are committed to maintaining common sense in rules, and we believe it is 

important to repeal regulatio~ that are not cost-effective. For example, I 

announced last week before the ''Trucking Summit" my intention t<> seek the 

repeal of a current ~tatutory mandate to require "preemployment" alcohol testing 

of applicants for safety-sensitive posijions in the transportation industry. This 

testing is expensive and we don't belimifs justified. We are therefore 

proposing an end to this testing. We also~ quickly to amend our 

regulations when we learned that treating "salad oil" and other edible oils lilce 

petroleum products exposed the ed11>Je oil industry to unforeseen amSequences 

and increased costa. We all9 believe ia using nan..,.W.tory apprwches wbm 

aJ.lP*i1F11a..ca•ourpaJ111..,....~c1. __ r •ia6aw111au11«a.· 

tt.~AI r triu H·h ar•••' 1n·11tca n ;171ur••uo11ot•· 
perlormanatof newp••• ,IL~~-~_..., A.I part of ti.Pl rfli: Its 
regulatory refetut initiathe, we eapact to i~Cllhtlftules ~tlloald be repeaWr . . 

· At the eeP-naW:. of ~rtation, however, we can never forget that safety is 

our highest priority. When safety problems occur, Congress and the AmtWiran 

people look to OOT for solutions. In 1991, there W.a terrible subway cmllll-in 

New York aty that lcilled s people and·mjured 171 others. It was de~ 

that ·the train operator was ~der the influence of almhol. Congress 



' . 

subsequently provided the Federal Transit Administration with safety authority 

to mandate alcohol and controlled sul:>stance testing, and those regulations are in 

place today _They cost real.money, and the testing is intrusive, but those are 
.- - ... 

undoubtedly valuable regulations. Neither subway passengers nor crews should 

be endangered by illegal drug or alcohol consumption. 

In September 1993, a towboat struck a railroad bridge in Alabama and dislodged 

it from its foundations. Shortly afterward, an Amtrak high-speed train ran off 

that bridge and 47 passengers and crew members were lcilled. The operator of 

the towboat misinterpreted available radar data, leading to the collision with the 

bridge. The Coast Guard has now issued regulations to mandate radar training. 

. These will prove to be valuable regulations .. 

In this committee's 1991 ISTBA legislation, Congress mandated rulemaldng on 

"anti-lock brake systems•• (ABS) for heavy-duty air-braked~ and buses. 

These systems are jn use inEumope. Thia is a complac, taclmical subject, and a 

thoftlaallml W lil19P'I m ,._C3U ...... tu • '4\ .. at b1mt ._stllff.;. 

nrefhtalma-. ,.. ... ,,, c 1 Jaah a • ., mmeB .. • • • 1· 9tt1ami.w11 

be ph u din owr a iwo-,_,r-w. baJmd11g March t, 1997. · 

I have ~amcemed· about .the differing levels of safety requimnellls 

between4mnmuter airplanes and the more stringent rules for the largest 
-~ 

commerdafcanfen. Separately, the National Transportation Safety Board has 

advocated an end to these distinctions. .we want to 11\Qve quickly to· have one 

level of safety for these pla:Des, and we hope to make some am.crete proposals in 

the very near term. These regulatory changes will have their costs, but I believe 

it is unambiguous that the costs will be worth it. 
' 
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Right now, the Department is an enthusiastic participant in President Ointon's 

Regulatory-Reform Initiative. We are reviewing our regulations with the aim of 

eliminating those that are obsolete or don't make sense. We are improving on 

existing guidance to make sure that our front-line compliance personnel get 

rewarded for results, not red tape. We are working with those compliance 

personnel and the industries we regulate create to partnerships in the field that 

focus on compliance with the safety and other objectives Congress has set for us. 

We have held productive safety summits for the aviation, rail, pipeline, and 

motor carrier industries. And we are continuing to pursue the strategy of 

negotiated rulemaking in a variety of areas. 

We take very seriously the aitical jobs that Congress and the American people 

expect us to perform - protetting the safety of the traveling public and assisting 

states and localities in aeating'their essential traNpDrtatlon infrastructure with 

due consi<'era&iort for envimnmentll impacts. Alt efficient, etfecti:• md fair 

resn1.11yp11111•• UllH' \·il:llfna1WrllJllif1~••tocto.-jobS· 

ri&bt 

Given ouc~·commt~---.regulatlons theJlilllway, _. 

given the¢.f .. By that we place c>n safety, I have to ask onebaiic qw rti.On wt.n I 

review I Jt Fall!'proposals for regulatory ref~t -would regulatory reform 

legislation improve the situation, and provide more common sense in the 

regulatory process, so that we can do a better job? 

Unfortunately, the assumption underlying many of the current regulatory reform 

proposals seems to be that virtually all government action is bad, and that . 
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government action taken through regulation is particularly bad. Some would 

place so many procedural and legal obstacles and delays in the paths of agencies 

that they c~ ~arely bring~ significant regulatory project to a successful 

conclusion. 

In evaluating the three bills you have asked me to review today- HR. 9, S. 343. 

and S. 291 - I find that, while some provisions are not harmful to the regulatory 

process, others would impair significantly the ability of the Department of 

Transportation to maintain the level of safety the American people assume 

everyday. The bills are very long and detailed; I will be able to discuss only 

some of the major topics the bills address. 

Cost-Benefit Ana1ysi$ 

All three bills require cost-benefit analyses or regulatory impact analyses (RIAs) 

for "major" regulati~ 1be Department of Transportation has a Stroteg, long· 

stu4ia9p lliqroi pm•c· i 19RIM•llllllJ15 iUI r • uhidl'i.M:: n ... with 

theOh!lmAf•lli1d .-11 · · a...tiwQdlf•1•uhd •alllt...,ont.•in 

the Bush, Rea~ and Calta~ Indeed., I want to 9tn!S& that the 

Oet:•t---•eenuardc~faralli~ra19~notjmtthmlttl•t .. 

"major." To._lamquired to do a more detailed RIA solely on the i,-. ttf a-Jowat· 
~.....:. ~ 

dollar ti l\Ufs a waste of tax dollan. 1be Department believes that the -
appropriate~d for requiring an RIA is $100 million in annual eaptOmic 

impact, as provided in the Executive Orders for all four Administrations. In thiS 
I 

respect, the Department supports the threshold in S. 291 and opposes the $50 
. ' 

million threshOld proposed by RR. 9 and S. 343. There is no adequate 

justification for requiriitg the massive paperwork and delay associated with 
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producing the kirids of RIAs required by these bills for regulations having only 

half the economic impact that four consecutive Administrations, Republican and 

Democratic, believed was an appropriate trigger for analysis. 
~ - ~ . 

All three bills require a preliminary RIA at the NPRM stage and a final RIA at the 

final rule stage for major rules. HR. 9 adds the requirement of a notice of intent 

to engage in rulemalcing, to be published 90 days before the NPRM, including a 

portion of the contents of the preliminary RIA. But we already address this issue 

by publishfug our Semiannual Regulatory Agenda, which gives notice of 

upcoming rulemalcing actions. The NPRM will give interested parties a full 

opportunity to respond to the proposal and the substance of the agency's RIA. 

Therefore, HR. 9's riotice of intent has no apparent purpoee except delay for 

delays sake. 

H.R. 9 also builds in extra delays by requiring_ a public hearing or 30-day 

extension of the. comment period on an NPRM or notice of intanUf 100 persons, 

ading~ .. requeaa.J1111 lln1•n t , .. _.n._~be 

C0"10bilfl1tt1 n••·Jrtsl:Al:tr • 11-s n r11p~Jit;1lnl•l~in~ 
cwsprodum littlaadditimMI substalltiw h~ A II' dal ·. Agea19Clllllmmal 

ablut·-......11n1&wia•rr· a 11t}9todmayrespondbyhar'1Wa·rtrr:111r. 

. initial a , . .,M? pmod. Beside,. it is not always self..evident.what it means to 

harve 109·~-. •act1ng individuallY' (e.g., a petition, a letter-writing campaign 

sponsoredfiJ:~ orpnmtton?). These "one size fits all" mandates do not 

necessarily lead to better rules; they do add procedural hurdles that create delays 

and litigation possibilities having nothUtg to do with the sub&tancNia rule. 



The thrust a,f any RIA requirement is a cost-benefit determination. We support 

cost-benefit analysis; we've been looking at the costs and benefits of alternatives 

to rules, as !Jl ~sential Plll'~ of our job, for many years. But some requirements of 

the bills for RIAs are not sensible. For example, H.R. 9 would create procedural 

delay by requiring that RIAs be sent to OMB for up to two months before 

publication, even if OMB can review and approve the RIA in substantially less 

time. 

The absolute prohibition in S. 343 against issuing rules that are not cost-beneficial 

will cause problems. HR. 9 has a similar provision. This Department, when it 

has the disaetion, does not issue rules in which the costs exceed all the 

reasonably anticipated benefits. But the Department does not always have 

disaetion. If a statute tells the Department to ''Requife X," and "X" is not cost

benefidal, then the Department is nonetheless statutorily compelled to impose 

the requirement This would put the Department in the untenable position of 

violating either-a statutory mandate or S. 34.'rs p:ohibition on non-cost-beneficial 

Nia. iat- •tpe;, t\lMliLPcall&...,Alad lMs El 1• z lla-.n ''im9 · 
~-* ., ••• ,.,.,thll ltB·dwtaa• a1m11IN·dll*buNl11>b)'.,.. 

than 2:1. The languaet of S. 291 on tlU poiat, which allows the agency to issue-a 

rale withaatan RIA delmllbadmnthatitis ~c:ial When the •tate 

requires wr•. L is preferable.· We want to work with Congreatto ensure-that 

legislaticwif~·,ires only reasonable, cost-effective regulations. 

S. 343 goes beyond the other bills by allowing people to petition the agency for a 

new cost-benefit analysis of a major rule, even lf a cost-benefit analysis has 

already been performed for that rule. That is, if the Department issued a major 

safety rule in 1986 or 1990, and did an RIA that found the rule to be cost-



beneficial, anyone could petition the Department to do another such analysis 

today. A denial of such a petition is subject to judicial review. Having to 

consider sudt.petitions, and do new RIAs on existing rules, would divert scarce - -agency resources. This provision is an invitation to special interests to harass 

agencies with repeated petitions and lawsuits, preventing them from dealing 

With today's very real problems. As I mentioned earlier, we periodically review 

all of our existing regulations, including whether they continue to be cost

benefidal, and, if warranted, we take appropriate action to remove or revise 

. them. 

Risk A1sessment 

All three bills impose new requirements concerning risk aseessment. These 

provisions pose a somewhat different problem for the Department of· 

Transportation than they may for the Environmental Protedioa _Agency (EPA) or 

other agencies. whose CODCMnaant ~b alth.related. v-.simply, theblll 

c:ia«titDOD 1 ~ 1111· '· M•111111w•fitrtm•q11•.,•Gl'IXttsai ,,,. 

r•r11 111 'ltllt: • ..-, 

Th-. would ha••wide impact on DOT, alfecting our safety and 

en rules that have a $100 million (S. 291), $50 million ( S. 

343), or $'2S..Ub.(H.R. 9) impact. The following are the major DOT safety 

·programs to which thele provisions would apply: 

• The aviation safety program of the ~ederal Aviation AdmipistratimL 

• The mari~ safety programs of the Coast Guard 



-. 

• The motor carrier safety program of the Federal Highway 
Administration. 

• The pipeline safety program and hazardous materials safety 
progaui of the Reaeuch and Special Programs Administration. 

• The motor vehicle safety standards program of the National Highway 
Traffic Safety Administration. 

• The railroad safety program of the Federal Railroad Administration. 
I 

In addition, some DOT administrations issue environmental regulations. These 

regulations typically either implement statutory directions (e.g., Coast Guard 

rules implementing the Oil Pollution Act of 1990) or attempt to balance the 

interests of parties having an interest in the enVironmental effects of 

transportation (e.g., FAA rules concerning airport noise mitigation). 

Risk assessment and risk charac:teriz.ation, as defined in S. 291 and S. 343, have 

little to do with the Department's safety rulemaking process. Unlike·EP A or 

health agencies, DOT safety rules seldom are based on a quantification of the 

risQ of taxidty «apc111mlorecp: wt.~ popu•adon, • moarces. 

oory I I 1 pf •"• • .,.,. ,, , ... drBn fllfl Pt. :•••[· l1£ I Ill 

transportation safety paWema Qnd•Mffq amt.,.uol-aa:id8nts), how a pmllmlar" _ 

praeim, pialaof ecpsif•_.,, ~ar humu faetor may affect.~safa. 

operatioll af aircnft or ships or trains or tntcks. Then~ agency tabs 
regu)ala AIJt to inaease safety through modmcation of practices, training of 

. ·._:. :,;.?\- -
' . 

~iwipuvea1ents in tedmology .. etc. We can then conUnue to evaluate 

accident data to detennine if our rules are having their intended effect and 
' . 

modify them if appropriate. Much of what we already do to define safety 

problems is a very real form of risk assessment but it makes no sense t'o require 

the FAA or the Coast Guard to go through an EPA-like risk assessment 

9 



procedure, using techniques and terminology that are not meaningful in an 

aviation or maritime safety context. Adding procedural steps makes it less likely 

that agend~ can take the proactive steps necessary to address perceived safety 

concerns before accidents happen. 

To force OOT safety rulemaldngs into an ill-fitting template designed for other 

types of rulemaldng would slow down important safety rules, defer or deaease 

benefits, and lead to the waste of resources on empty exercises that attempt to 

cast DOT consideration of siU'ety improvements into the bills' risk assessment 

framework. Additio~ resources would dearly be required. It is not likely that 

Congress would provide extra funds for these tasks. The bills' risk asses&ment 
' 

· requirements,. then, would constitute a kind of unfunded mandate upon the 

Department's budget. The resources needed to ·d>mply with this mandate 

would have to be diverted from the task Of actually improving transportation 

safety. 

TblDtpJI; ll!._.._.... tUF•'I mtltuu• .... •im\IUlf~ 

<es.-aila!litamt mta)in -.i•uitlNiaf «f K' 1111w+1ut 'IMl&t ..iyua1Gfitlf' 
~-~ .•·'· .. ~.. . . ·--··· ~-. . rm. In this_, tt.lhpaib:t=- •••Ila cpi-fm"-' risk :sz11rnents.- 'We 

bav• ........ as111maat uaef11Linla alrfagat~, suc&•daa 

approps~ds for Amtrak's new high-speed rail vehicles. But tohrtpole 

on DOT~p the lengthy, detailed, and burdensome procedural 
!-~= ' 

requiren1alaof the risk assesament provisions of these bills fails the test I 

mentioned earlier today: it does not.produce a better, more ef&dent, an 

effective, fairer process. It merely establishes a set of procedural~ 

having little relationship to the substance of the rules iil~ved. 

10 . 
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S. 343 adds a provision allowing persons to petition for a new risk assessment 

review of existing rules. It is objectionable for the same reasons as the parallel 

provision concerning cost-benefit analyses. H.R. 9 adds a provision prohibiting - -
the issuance'7>f -a major rule unless the agency certifies that risk reduction 

strategies justify costs and that the risk assessment is based on objective and 

unb~ scientific and economic evaluations of all significant and relevant 

iriformation provided by interested parties. Judicial review provisions attaching 

to both these provisions add to the ways in which litigation concerning 

procedural hurdles can tie the Department's efforts to improve transportation in 

totally unnecessary knots. 

Peer Review 

S. 343 and RR. 9 both require peer review panels to review health, safety, and 

environmental regulations, with a $.SO million and $100 million threshold, 

respectivaly. Both propouls are objectionable becauie they would add 

substllltilicW&J·ton._.kill•alLtm--•silMa(unclarH.&.~) tiley"apply. 

tocmt'--•••.imi•• •n111 11 Allagnqrrttdtdlt 1•11 

who appropriatlt"pm' l'ftiaSI may be, a>meiaa. panel, complies with the 

picmdzamtniyia • •llldtlla•t l'l·AllDllllqCammittmAct(•S.3'1 

spedfi •• I-· w the panel to re9lew· the rule and provide comments, and dml ..... . . 
:-: ......... .=.·zt"-

review& 'i.. ;Klllds to the panel's Comments, will add several months to a year 
·~- . . 

to the nlf8u _ t "'I time frame. Moreover, I clo not expect peer reviewers to 

volunteer their services. DOT agencies dQ not have money in their budgets to 

pay for expert panels, sc;> this requirement would constitute another unfunded 

mandate on the agencies, diverting resources from the real business of improving 

transportation safety. 
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These proposals are also objectionable because they specifically allow interested 

parties to s~D peer review pariels. We regularly solicit input from and form 
~ - ... 

partnerships with interested parties. We negotiate with them as part of 

regulatory negotiations. But to place a representative of a regulated 

transportation company on a supposedly "independent" peer review panel, when 

that company has submitted comments and its own "advocacy numbers" to the 

docket, makes the regulatory process substantially less fair. 

Both S. 343 and KR. 9 would amend the Regulatory Flexibility Act (RFA) to add 

requirements lor review of regulations by the Small Business Administration 

(SBA). Thirty days before pUblication of a notice of proposed ~g 

(NPRM), an agency would have to send the text of the pz:op 111 d rule and the 

initial repladary flexibilitt analysis tit tlw9*Chief C.oumal for Advocacy for 

rat.ca .. wbc1-J,Sdaystai 11 rrl IfSBA.r 111rtln1tbe• 1•·.-ac1c1re9 

thei1mp . 1a1leNP18E lll1u ...... t~1 r.-n S t:i.m...., 

pmcessuane I ;arnr..i.ptUvW.a<Mil& A:r-IMIElurau '''"'*partiee: 
cauld 'W&. tit•' 

- ~,.., 

Bmew• ·-Beplettpne 
-·~:--.. 1:···-

S. 291 requires a long-term revi~ of major rules, spread over ten years. The · 

Department of .Transportation is no stranger to regulatory reviews. It has 

regularly conducted such reviews, and during the Bush Administration it . 

compleled a review of all of its regulations during one 90-day period. We are 



now embarked on a regulatory review in the Clinton Administration that will 

produce significant results by June 1. That successive Presidents, of both parties, 

have ordered their Administrations to review existing rules suggests to me that 
--. 

regulatory review is a matter that can appropriately be left to the Executive 

Branch. The job gets done. A statutory requirement layered on top of past, . 

present, and future Executive Branch reviews ·is superfluous. 

JudirjaJ and Conaressional Reyiew 

It is very appropriate for agencies to be subject to judicial review over the 

substance of their rules. Did the agency faithfully execute the statutory mandate 

on which the rule was based? -Did the agency make a reasonable decision given 

the facts in the rulemaldng record? These are the kinds of questions the courts 

have properly a,nswered since the inception of the Administrative Procedure Act 

(APA). 

It is not co11i11teat witath9ailn.ef aa tffid1i1, Cfetti•amfail'nguiatmy.· 

prw111•ll-flrm1•li'f9 'fnna••*-fll•' d &11 s pu.01•••1-, 

added to the ndem11Wn9pieOR 11 Aregulatim tbatis consistmt with the law 

autbm1i91it ad saundlyblll~·m ?terr' eal frg;rw•shouldmrbe9ibjld 

to challc••~-•d on alleged nonamfomdty with procedural requimmnts of 
.- ""-·· ·. ~· 

~,...: 

the kind~te in theSe bills. 

I have already mentioned a nUmber of Specific: ways in ·which the three bills 

invite litigation concerning new procedural steps in rulemaldng. The least 

objectionable general judicial review provisions among the three bills are found 

in S. 291. This bill makes RIAs (induding risk assessments) reviewable in the 



context of normal AP A review of rules. H.R 9 makes compliance with all its 

provisions explicitly reviewable, with specific directions to the courts to consider 

agency actiqp unlawful if it fails to comply with the bill's risk assessment_ 

provisions. 

S. 343 goes further. In addition to a number of specific judicial review provisions 

for procedural steps, S. 343 would erase judicial construction of the AP A by 

abolishing court deference to an agency's construction of the statutes underlying 

its rules. Courts are directed to uphold agency statutory intapretations if the 

agency interpretation is one "clearly intended by Congress." This is a very high 

standard for an agency to meet, and it would seem, in theabsence of Cl'}'Stal-clear 

legislative draftsmanship, to plac:e greater importance on legislative history and 

invite successive cycles of post-legislative history. This is not a healthy 

development for the field of administrative law, let alone for the ability of 

agencies to implement ofteft-ambiguous statutm. Congress should emphasize_ 

clw dr••-• tllatit ii 1--•llY tD.dlllw-illto "intent." 

foulid thatthea....,i.t•"" rr m. 11 B •' · rp ofpez•• ..,., .. 

illbiil'p r ~ IDi had <if 1 1 tllshitafll•lalbl that1ftll:ci1lll1a _. NMltl w 
society. r-li&flilp milchiefwith the law. Even if the plaintiffs, tfmiapncy, and 

- ...,,.ttltlti- - -

the eoutl' Ifs. 1 d that, as a matter of law, the agency's intapretation was the 
- ----- - - I -

best constnlclion of a statute, the court is still instructed to find the interpretation 

erroneous if another interpretation could ar~ly result in slightly higher net 

benefits. 
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I find it ironic that, in the same session that finds Congress debating ways of 

limiting "lawsuit abuse" and trying to stem what some view as a "litigation 

explosion," these bills, particularly S. 343, would encourage lawsuit abuse 
"S ':.. ._ ·. ' 

interfering, in a most irresponsible way, with the most important responsibilities 

Congress itself has given to the Department of Transportation and other Federal 

agencies. 

Finally, added to all the other procedural delays, S. 343 proposes a modified 

legislative veto provision. When important DOT safety rules are concerned, 

there is no justification for delays, which simply defer the benefits of the_ 

Department's rules. And where DOT safety rules are concerned, deferred 

. benefits mean that needless deaths, injuries, and property damage will oci::ur. 

Conclusion 

I have stressed that an effidellt, effective" and fair regulatory process is an . 
e98S1Nle imlpl•allle-taaLilweanttoGGoia.wit.111 .. a&di-.talksMllL 

' ' 

1Tle fmt1119 rt odd applp~···· prep I'•••••-: tllay iil14PON, -
provide far common 5ellle in, the reguJaaory pNllZ mr, so tbat we can do· our job 

betterfarourc:Utaams- d»Aall9.tr:aa ~ Havillgft!9k:tallLdll9blUl,.I 

must COM( I that they fail tlUs test. I oppose, and the AdnUnistratillll oppa 
-"'"'--

the ena• 1·n1f ri.1 bills that have the serious adverse effects on my and other _ 

agencies' ·a181fes to perform the vital tasks that Congress itself has given us. 

Thank you. This completes my statement, and I would be pleased to respond to 

questions the Committee may hav~ 
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