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Thank you for the OH;>Qrtunity to api;:ear before your subcanmittee today to 

provide the Department of Transportation's views on the subject of the 

transfer of airline oi;:erating rights granted by the Federal Government, 

specifically, international route rights and airp:>rt landing rights. 

I must begin on a strong note of caution. "' The Dej;lart:ment is now in the 

. midst of a major case involving the transfer of international route rights 

and in rulemaking on the subject of transfer of airp:>rt laming rights at 

big~ity airports. In order to protect the procedural rights of the 

parties affected by both these ongoing actions, 1Irf canrnents must be .. · 

o:mf ined to describing issues of general policy and precedent and to 

summarizing the statutory authority that is relevant to route transfers 

and slot constraints. 

Boute Transfer Agreements 

The sections of the Federal Aviation Act which govern route transfers are 

section 40l(h), which specifically addresses the transfer of certificate 

.. 



2 

authority, and section 408, which concerns mergers and acquisitions of 

assets. Section 408 is applicable to virtually all proposed transfers 

because routes have historically been considered a substantial portion of 

the-properties of an air carrier, and route transfer applications al.nost 

invariably also include other capital assets such as equipnent or airport 

gates as part of the transaction. 

Under section 40l{h), no certificate may be transferred, directly or 

indirectly, unless the transfer is held to be oonsistent with the public 

interest. 

Under section 408, a transaction to transfer assets - including an 

agreanent to transfer routes - must be approved if it is oonsistent with 

the public interest and will not result in a m:>rx>poly or substantially 

lessen canpetition. Even where it is found that the effect of a trans­

action would be to substantially lessen competition, the transaction may 

still be approved if (1) the anticanp:titive effects are outweighed by 

the benefits which the transaction would provide in meeting significant 

transp>rtation cx>nveniences and needs of the public, and (2) such benefits 

caru10t be achieved by less antioompetitive alternatives. 

In addition to our ability to approve or disapprove asset transfer 

transactions, the Department has the authority to oondition the transaction 

in order to meet public interest ooncems or to ameliorate i;x>tential anti­

ex>mpeti tive ex>nsequences. This includes the ability to limit the scx:>pe of 

our approval to only a part of the route package covered by the agreement. 
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In addition to antitrust cx:msiderations, the Department also weighs various 

p.Iblic interest factors as part of its review. For example, we would 

generally consider the in¢ications that approval of a particular route 

transfer might have on our aviation relations with foreign goverrmients. 

The consideration of route transfers under the standards of sections 408 

and 40l(h), and not as part of a canparative.c:arrier selection case, is 

consistent with the marmer in which the C'AB historically treated these 

cases. Of the oozens of route transfer applications considered by the 

Board, only five have been subject to canparative hearing with canpeting 

applications. 

Qmsolidation of those applications was only ordered where the Board had 

first detennined that it would be necessary to reevaluate the ba..c;ic service 

needs of the markets at issue. Since 1978, this has only occurred where 

the incumbent had ceased operating. In all other cases, the Board's long­

standing policy was to decline to consider canpeting proposals. It 

believed that consolidation of the transfer application into a canparative 

selection case would change the fWldamental purpose of the proceeding as 

contemplated by the parties. It would also apply statutory standards which 

were never intended by C.Ongress to be considered in route transfer cases. 

O>ngress, by explicitly providing for route transfers under section ~Ol(h), 

distinguished then fran awards of route authority urx3er section 40l(d). In 

a carrier selection proceeding, the applicants' fare and service proposals 

are cxmtpared along with consideration of such factors as market structure, 
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. 
the relative str~ of the applicants' behind""9ateway route systems, the 

accuracy of traffic projections, and past performance. Thus, a route 

transfer agreement that would satisfy the tests of sections 408 and 40l(h) 
,. 

would be required to Satisfy a different and additional set of criteria 

if it were consolidated into a comparative selection case. If the much 

broader issues relating to public convenience and necessity oonsiderations ... 
' ~ - .. . 

specified in 401 (d) were held to apply to route transfer applications, · > ;:< .. ,.._ J ~· 
·: ...... 

there would be no need for either section 40l(h) or 408 in route transfer_·., : ,, 

cases because the m:>re limited criteria of U~se sections are substined by 

the broader public convenience and necessity criteria of section 401 (d). . .... , 

This would alter the nature of the case fran a matter of approval or 

disapproval of a contractual arrangerrent to a canparative selection 

proceeding where the standards of sections 408 and 40l(h) would be a 

seoondary cx:>nsideration. -such a result was cx:>nsistently avoided by the CAB 

in over 45 years of precedent, and is one that we believe was never 

intended by o:>ngress. 

The passage of the Airline Deregulation Act and the International Air 

Transportation Canpetition Act added another important consideration to the 

historic rationale for the CAB's refusal to consolidate route transfer 

cases into carrier selection proceedings. Both pieces of legislation 

mandated that regulatory interference with the marketplace allocation of 

route authority be kept to an absolute minimum. A requirement that route 

transfer agreements be consolidated with carrier selection cases would have 

the effect of discouraging carriers f ran attempting to transfer route 

authority no matter how advantageous such a transfer might be. A carrier 

prop:>sal to transfer routes would be involved in a canplicated and ex>stly 

j 
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carrier selection case with an uncertain outcome. 01 the other.hand, 

carriers seeking to avoid a ex>nsolidated proceeding and to ensure that a 

transaction is reviewed urder section 408, might be encouraged to ex>nsider 

undertaking a full me~ger so that the route transfer would be oonsidered in 

oonjunction with the disposition o( a canpany's other assets. Such a 

policy would undercut managerial discretion in the operation of airlines 

and disoourage the efficient allocation of route authority, all to the 

ultimate detriment of the traveling pUblic. 

:• .. 

The Department's treatment of route transfers is oonsistent with the 

general principle of allowing the marketplace to function with aS little 

interference as possible, oonsistent with the provisions of the Federal 

Aviation Act. we would much prefer to allow the marketplace to select 

carriers and the routes which they fly, an:3 we Cb this wherever we can. Of 

oourse, total freedan to enter international markets witlx>ut government 

review is precluded, in sane instances, by entry limitations contained in 

our bilateral agreenents. As a result, we must engage in the carrier 

selection process in a limited nunber of instances. &Jwever, I can see no 

reason to extend this kind of regulation to an area where it is not 

required by circllIIStances outside of our control and where we have been 

presented with agreements which, in many respects, represent the market 

allocation of limited entry route authority. 

Although we would generally not oonsolidate a route transfer proceeding 

into a cximparative selection case for the reasons which I have jus~ -

mentioned, the ability of other carriers to provide better service 

ooes play a role in the decision as to the disposition of a 
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particular transfer application. Opposing carriers may of fer their CMl 

service prop:>sals into evidence in an effort to derronstrate that public 

interest objectives could be better achieved by rejecting or conditioning 

the. route transfer arid, where appropriate, instituting a canparative 

selection case. A carrier o:wosing a transfer application can also argue 

that the agreement would sut:stantially lessen CCJnI:etition and that its 

prop:>sal detoonstrates the availability of a less cmticanpetitive 

alternative. 

~ - ... ·- ,, '.'; 

... , 

Finally, where the prop:>sed transfer involves tE!llpOrary authority, _: .. 

p:>tential applicants will be able to contest the renewal of the routes at 

the time of their scheduled expiration. I would note that the Department 

has issued a a:>tice of Prop:>sed Rulenaking which pro:fX)ses to continue the 

CAB'S practice of awarding new and renewal certificate authority in 

limited~signation international markets on an experimental basis and for 

a term of five years. Where carriers pro:fX>se to transfer permanent 

authority, the Department has the ability to condition its approval, should 

it be deaned necessary, on the conversion of the certificates at issue to 

five-year experimental authority. 

The irrp:>sition of labor protective provisions are another type of condition 

which is often litigated ir• rergf-!r and transfer cases. 'nle CAB, in its 

1x1st-<leregulation review of section 408 cases, held that it would only 

apply LPP's if they are shcMn to be necessary to mitigate possible labor 
-

strife that would adversely affect the air transp::>rtation system as a -

whole. '!he Department ad:>pted this standard in ooth the Midway-Air Florida 

Show cause Proceed.ing arii in the Southwest-Muse Acquisition Qse. In 

.. 
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instituting the Pacific Division Transfer Y,se it was our tentative view 

that the same standard should be applied in that proceeding; however, as we 

said in the instituting order, parties may argue that this standard has 

been met, and we will,.also oonsider arguments that a different standard 

should be applied. 

Because both the public interest and competitive iupli~tio~ of any :~ .· .. ; , ·~ · · ·.:. 

prop:>sed route transfer are extensively oonsi.~red, we oo not believe that 

such a transaction should be autanatically disapproved merely because the 

agreement provides for the payment of cash or other oonsideration. '!be :.: . ::. · 

inp:>rtant issue in oonsidering a route transfer agreenent is not whether 

cash pa1':lleI1t is involved or the anount of any such payment. Rather, we 

must look at whether approval of the overall route transfer is in the 

plblic interest and what its effect is on canpetition in the air 

transp:>rtation industcy. I can assure you that before any.action is 

taken on a prop:>sed transfer agreement the Department will have thoroughly 

analyzed these issues and oonsidered the arguments raised ~ all parties in 

the proceeding. 

Allocation of Slots at Airp:>rts 

I would like to tum now to the oanplex issue of slot allocation at the 

high-density airports. As you know the Department published two notices 

of prop:>sed rulemaking on June 7, 1984 dealing with this subject. Qle 

prop:>sed to permit air carriers to transfer slots for any ~tion (buy 

and sell) and the other prop:>sed a lottecy mechanism for the allocation of 

newly available slots once a scheduling ccmnittee reached a deadlock. Many 

camnents were received raising significant issues and suggesting alter-
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. native approaches. We have been carefully examining the issues ana 
alternatives but have not reached a decision on how to proceed. However, 

I will try to resµ>nd to the issues you have raised to the extent that it 
,. 

is appropriate for me· to Cb so while the rulemaking process is still going 

on. 

Three major alternatives for allocating slots at high.'..aensity airports have · -· .·. _ ·-"· 

been identified as a result of the Department~~ nuemakin9 proposals noted 

earlier and our rwiew ariJ analysis of the cormnents they elicited. -:. _. 

The first alternative is the bqying and selling of slots at the high-
. 

density airports, llB proposed in the NPRM or with various IOOdifications. 

This alternative would allow slots to be transferred for any consideration 

acceptable to the parties to the transaction. '1'he market could apply only 

to air carriers as proposed in the NPRM or be extended t:-o cemnuters as sane 

resp:>ndents suggested. 

'1'he second alternative, a periodic auction by the federal governroent, was 

suggested by some respondents.' It would allow all or a portion of the 

slots to be periodically withdrawn and then reallocated by an auction 

conducted by the Federal goverrment. Newly available slots would also be 

auctioned. Proceeds could be channeled back to airlines and/or to airports 

for capacity enhancing measures. 

Finally, sane resporxlents suggested that the scheduling coumittees -coul·a 

effectively allocate slots if a deadlock breaking mechanism were aCbpted. 

The NPRM proposed that in the event of a deadlock, newly available slots be 

.. 
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· allocated by lottery with preferential treatment to new entrants. As a 

DX>dif ication it has also been suggested that the deadlock breaking 

mechanism be. applied, not only to the allocation of newly available slots, 

but ...also where agreenent cannot be reached on seasonal or other schedule 

adjusbnents. 'nlis might entail the periodic withdrawal and realloeation of 

some p:>rtion of the slots held by incumbents, through a lottery, in order 

· to provide a greater incentive for the scheduling cxmnittees to reach __ -~· · :· . ,.: 

agreements. . -
'!'he Department has received a sumtantial nl.Jiber of canments on the buy/ 

sell and auction alternatives.· '!he major argtJ11e11ts for and against the 

alternatives that were preseni.:.ed in the canments may help to illustrate 

sane of the issues that must be addressed. 

»wing and selling of Slots 

Those rornmenters s~rting the buying and selling of slots offered the 

following argumants. 

• 

• 

• 

It would provide a cxmtinoous prcrcompetitive market mechanism both for 

new entrants and for adjustments required by incumbent carriers, and it 

would result in an ecoIX'ltlically efficient use of congested airport 

capacity. 

'!be carriers would make the allocation decisions while g'.)vemnent 

actions would be limited to tlx>se slots needed for public purp:>ses. 

It is unlikely to be disruptive, particularly since transactions could 

be expected to involve only a small portion of the total slots. 

.. 

~3-~-- - . 
·- .- -



• 

10 

The buy/sell approach would reduce or eliminate the role of the 

scheduling ccmnittees and thus would eliminate the need for a grant of 

antitrust inmunity. (The Department's authority to grant that iimlunity 
,. 

-expires in 1988.) · 

Qi the other side of this issue, those who OH;X>Sed the ooying and selling 

of slots voiced the following concerns. 

• 

• 

• 

• 

• 

• 

• 

If not structured properly, this approach could lead to a reduction in 

canpetition and public benefits, e.g. daninarit carriers ref~ing to · .··· 

sell to competitors and using their deep pockets to .acxauire the slots 

of small carriers. 

New entrants would have more difficulty financing the purchase of 

slots. 

Incurct>ent carriers would likely reap a "grandfathering" windfall by 

initially holding the slots. 

Sane small communities might lose direct service to high-<lerisity 

airports. 

There is uncertainty over Whether fares will increase because o; the 

purchase price of slots. 

Buy/sell would establish a precedent of charging for airport access 

which sane fear may spread to non-high-density airports. 

The govermnent's firm position that no private property right obtains 

in a slot could be discounted in bankruptcy court if the FAA allows a 

party to transfer a slot for value. This could tie up slots iri 

bankruptcies or limit the government's access to an airport's slots in 

situations where their withdrawal is required for legitimate public 

purposes (such as EAS or international air service). 

• 
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Periodic Auction 1:ti' Federal G:>vernroent 

caunenters favoring an auction approach to the allocation of slots had two 

prf:lcipal arguments. / 

• 

• 

Auctioning slots to establish the initial allocation would prOV'ide an 

ea::>nanically efficient allocation and would avoid a ·windfall for the 

incumbent carriers, as ex>uld occur under buy/sell with initial 

grandfathering of rights. 

The use of an auction would largely avoid the potential for ex>llusion 

am:>ng the daninant carriers to restrict canpetition which could occur 

under an improperly structured buy/sell proix>E~. 

'111e camrents opp:>sing the_ auction approach included the following points. 

• 

• 

• 

• 

A widespread disruption of service patterns could occur if the majority 

of slots are periodically re-auctioned. 

'!be ex>st to the airlines might be high • 

Except for the initial allocation feature, periodic auctions are less 

efficient than buy/sell because a transaction is required even to 

maintain the use of all slots, even ~se being used efficiently. 

Legislation would be necessary for the federal government to auction 

slots and channel proceeds back to airports or airlines. 

Even this limited use of an auction mechanism ex>uld act as a precedent 

for local aLJtborities to use auctions to allocate airport groundSide 

capacity which could result in an undesirable burdening of interstate 

ccmnerce. 

.. 

-.. :~ 
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The other alternative mentioned earlier, i.e., scheduling camnittees with a 

deadlock breaking mechanism, was raised by several carmenters on the June 7 

prop::>sal.s; however, the arguments for and against that alternative were not 

nearly as well developed, even though we are certain the.issues relating to 

the implementation of that alternative are just as significant as those ~-.; -

relating to the others. Because of this and ~e ccmplexity of the issues 

raised by the caamenters, I think you can begin to urxlerstand why it is 

taking us some time to reach a decision. 

Within the cx>nstraints of our pending rulemaking let me· now briefly address 

some of the specific buy/sell issues you identified in your invitation to 

this testim:my. 

Grand£atbering/Windfall Profits 

Se\7eral resi;:ondents coonrented on the windfall prof its they felt would 

accrne to incumbent carriers if their slots are grandfathered. Actually 

the carriers who now have valuable slots are already realizing significant 

profits that flow fran their scarcity. Allowing carriers to buy and sell 

slots simply rareals the magnitude of the windfall accruing. In vie1 of 

the fixed investments incumbent carriers have made to provide existing 

service a.rd the high cost implied in •purchasing• the slots to maintain 

service, it could be unrealistic to auction all slots initially. Carriers 

a.rd other cnmnenters have indicated this would be very disruptive and 

a>stly. 
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Ability to Afford Slots 

· While the major carriers (especially those with stro~ balance sheets) may 

gen_erally be in the nost advantageous financial position to aCXJUire slots, 

other carriers who can reasonably anticipate significant revenues f ran slot 

purchases ought also to be able to canpete successfully •. For example, 

during the six week period in 1982 when airlines were allowed to buy and 

sell slots, People Express acquired a significant nun0ar of slots, ~ a 

nl.Jtber of snall carriers, including Province'town-Boston, A'LrCM, Pilgrim 

and American International increased the number of slots they operated. 

Further, under sane buy/sell options, carriers oould lease slots and 

thereby reduce their initial slot ex>sts significantly.· 

Protection of Snall COmnunity and Short Haul Seryice 

It is unclear whether buy/sell would have a significant adverse impact on 

small camnwlities. N:>netheless, if there is serious c:Oncem about the loss' 

of service to snal.1 cxmnunities, various protections are feasible. For 

example, the NPRM applied only to air carrier slots a00 would have pro­

hibited air carriers fran pu~chasing ccmnuter and general aviation slots. 

'l'he NPRM also provided for FAS slots. 

Anti-corrpetitiye Practices 

Although various anti-competitive safeguards ex>uld be incorporated into 

any buy/sell rule which would cause the sale to take on many of the 

characteristics of a public auction, these measures would likely _eXpa,nd the 

government's regulatocy role substantially. A less intrusive alternative 

would be to rely on the threat of antitrust prosecution to discourage any 

anti--comt:etitive behavior. 
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Effect on Fares 

'!be effect of buy/sell on fares is unclear. Sane feel that buy/sell 

wil~ increase fares; others believe that, while sane fares may increase and 

sane decline, the overall effect of resulting gains in econcJnic efficiency 

would be an aggregate fare drop. 

Creation of Pro.pert.¥ Rights or Assets for Purp:>ses of Bankryptcy and 

Tax Law 

If a buy/sell rule for slots is adopted, it would first have to be 

established that no property right in a carrier results for any reason. 

We have been working quite hard to sort out and evaluate the canplicated 

·· g\lestibns"'-eonnected with the various slot allocation alternatives. ~t me 

assure you that we are oompleting our assessment of the alternatives and 

hope to reach a decision soon. 

This concludes zey statenent, and I would be happy to answer questions f ran 

the camiittee on either of these matters at this time. 


