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Kr. Chairman and Meabers of the Subcommittee on Merchant 

Karine. lly n-e is Harold B. Shear. A&: the llariti•e Mlliniatrator 

of the Department of Transportation, I .. pleased to appear tbia 

•orning to present the vievs of the Administration with respect to 

your bill, e.a. 5029, •To improve certain .. rithte prograas of the 

Departaent of Transportation, and for other purposes.• Thia is an 

important piece of legislation, and •Y t.estt.ony will address your 

proposed -..endllenta to the Bankruptcy Ac·t first, followed by the 

Title XI Guarantee Prograa, Section 214 of the Merchant Marine Act, 

1936, and the Title XII War Risk Insurance Progr... I will then 

address the issues raised by the Ranking Minority Meaber in his 

letter of llarch 14, 1984, to Secretary IJole. 

The first two sections of e.a. 5029 would assist the Title XI 

Guarantee Progr- that is adlliniatered l"Y the Maritime 

Adainistration. 

Under Title XI of the llercbant .. rine Act, 1936, the Secretary 

of Transportation guarantees obligations to finance or refinance 

t.be construction, reconstruction or reco.ncJitioning of u.s.-fl11g 

••• .. 1• in d011estic ahipyards. The Secretary of C011111trae .. s 
• 

•i•llar authority with respect to fishing vessels and facllitl••· 
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Over ~e year·•• the Tit.le XI Guarantee Prograa baa been a very 

popular program, an4 a:>at u.s.-flag opeirat.or• have taken a4vant.age 

of it.. Recently. however. the prograa baa been CO!dront.e4 by two 

separate probl ... s (1) proceeding• to forecloaure When a 4efault.ed 

shipowner is in bankruptcy an4 (2) flexibility iD t.ranaferring 

veaaels from 4efault.e4 ahipownera to ao198ftt purchasers. Your 

bill. e.R. 5029. a4dresaes each of these prob1 .... 

Bankruptcy Code .Allenchaent 

Mr. Chairman. OUr prillary concen1 with the future of the 

Tit.le XI Guarantee Progr .. i• the current lnab11it.y of the 

Secretary to act to prot.ect t.he national int.eruta of the United 

St.ates when operator• of vesaela financ:ea with obligations 

guaranteed ander the Progr.. go into banltraptey. 

Prior to the Bankruptcy Refora Act of 1978 (Public Law 

98-598), where there wa. a Title XI default by a ahipowner in 

bankruptcy. the Bankruptcy Court 414 JM~ have tlae st.atat.ory 

authority t.o enjoin t.he Secretary from foreeloaing on the vesael 

-=>rt.gage of the c!ebt.or abipowner if th111 Secretary 4et.ermine4 that. 

such a forecloaure waa in the beat int.arest of 'the Gownment. The 

Bankruptcy Reform Act of 1978 ramc>ve4 the Secretary'• abaolat.e 

i~it.y fraa the ban'.krapt.ey stay or in:Junct.ive powera of the 

coart.. Inatea4. un4er the new Code. l.t. appear• that. the intent of 

CoDgr••• was t.o have the Secretary t.U.e her pl~ vi tll other 

aecnared credit.or• vit:Ja iDt.er .. ta iD varioaa types of tranarort.at.ion 

equipment. Who are entitled t.o a partial t init.y frClll a stay ander 

Chapter 11 reorganisation. Secti.an• 1110 aD4 l.168 of t.he 1978 Code 
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provide aucl\ partial i11:111Unity generally to aecured creditor• with 

certain intereata in railroad atoclt, ai:rcraft equipment, and 

v .. aela. Congreaa limited the claaa of vesael• to wblc!b auch 

i1111111nity would apply to ICC-regulated i·nland and da11estic veaaela. 

'l'bere is no reaaon to believe from the legislative history of 

Sect.ion 1110, however, that Congress deliberately intended auch a 

narrow claaaification. 'l'be conaequence la that both the Secretary 

of Transportation and the Secretary of Commerce are now blocked by 

the automatic atay provisions of the law from forecloaing on their 

Title XI aecurity, and aiat reaort to the time conauaing and 

arduous procedure required to aeelt reli.ef frc:m the .tay. 

Thus, at a time v'hen the -ritime induatry la undergoing the 

JDO•t aevere economic atraina aince the original enactment of the 

Title XI at.atute, the Secretary ha• been denied the autlaority to 

protect. the public intereat by forecloaiog on the vesael aecurity. 

The Secretary i• precluded fr08l realising the collateral value of 

the vessels, even though ahe ha• to pay aubatantial funds on the 

Title XI Guarantee. 

Section 2 of a.a. 5029 offer• a ae>lution to thia problea in 

proposing to reatore acme of the prot.ec::t.lon accorded t.he Secretary 

prior to the enact.llent of the Bankruptcy aeform Act. of 1978. Aa 

a.ended by that Act, aect.ion J62(a) of the Bankruptcy Code provide• 

t.bat t.he filing of a 'l'Oluntary or in'l'O:luntary petition for 

llqaldatlGD or reorganisatiGD operatea •• a atay of aa.r juticial, 

adainiatratiYe, or other proceeding• againat the 4ebtor, including 

any act.iGD to create, perfect, or enforce any lien against property 
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of the bankrupt. Sub•ection (b) of Sec·tion 362 deecribes limite4 
·. 

instance• unc!er Which the •tay does not operate. a.a. 5029 would 

add t.wo new esceptiona to •ubaect.ion (b) generally providing that 

the aute11at.ic •tay would not apply to the cc:..encement. of an action 

by the Secretary of Transportation or Secretary of Commerce to 

foreclose a mortgage on a veaael under the Ship Mort.gage Act, 1920. 

We support t.he object.iv- of the proposed amendments to the 

Bankruptcy Code aet. forth in Section 2 of B.R. 5029. However. we 

note that there appear to be t.wo aoluti.ou to this problem: 

a.en4ing Sect.ion 362 of the Code or a.ending Sect.ion 1110 of t.he 

Code. 

The approach taken in your bill wc>u14 -n4 Sect.ion 362 of the 

Code. All I recall, thia waa the approach taken by t:he at.her body 

in it• consideration of an amenc!Jlent te> s. 2336, the Maritime 

Authorization Act of 1983, in the 97th Congre••· All you know, for 

reasons unrelated to the bankruptcy i••ue, that legi•lation waa 

never enacted. 

Since t.bat time, we have bad an opportunity to review varioue. 

aolut.iona to t.hi• grave probl- curren·tly confronting the Title XI 

Guarantee Prograa. Aft.er considerable thought and conault.atian•, 

we bave focused upon the aecon4 approach, a.ending Section 1110 of 

t:he Code. Sect.ion 1110 prOYidea credit.ors with purchaae .:>ney 

equip .. nt. aec:urity int.ere•ta in aircraft certificated by the CAB or 

%CC-certificated dcmeat.ic/inland "ftt•••l• with an esupt.ion from the • 
aat.amat.lc at.ay during reor9ani&at.iOD proceeding• 11 tile debtor 

fail• to cure t.be default wit.bin 60 day• of filing. Consistent 
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with ita pu,rpoae, •ection 1110 could be amended t.o reJDedy our 

concern• by redefining ••e•••l • t.o incl\1de all .. aa•l• potentially 

covered by Tit.le XI guarantees Whether c>r not. t.heir operations are 

ICC-certificated. In addition, because acme Title XI project.a .. y 

not. involve a purchase aa auch and t.herefore would not result. in 

purchase a:>ney equipment aecurity intereata, t.he amendment should 

alao expand t.he claaa of credit.ore t.o i1oclude all t.hoae with 

pref erred. -=>rt.gages under the Ship Mort•51age Act. 

Thia ia a very complex area, bat. :I think yoa will agree that. 

each approach has certain a4vantages and disadvantages. We favor 

t.he Sect.ion 1110 approach, aa we believe it. t:o be t.eclmically 

preferable and consiatent with both t.ra.naport.ation and bankruptcy 

policy. Por example, Sect.ion 1110 apecifically 4eal• with aecure4 

credit.or• of t.ranaportat.ion equipment.. Sect.ion 362, on t.he other 

hand, ha• much broader application. llc•reover, the leglalat.ive 

hiat.ory of the Bankruptcy Act of 1978 i.ndicate• t.bat tM eze11pt.ion 

from the automatic atay under Sect.ion J,110 waa 4eaigneCI to give t.be 

debt.or an opportuni t.y ( 60 daya) t.o •rellabili t.ate a buaine•• that 

may have a dramatic impact. an the public int.ereat..• !ltia 60-day 

period Where no crec!itor could proceed againat. the debt.or va• 

thought. to be preferable t.o a proviaian granting a aemrec! 

cred.i tor, aucb aa the Secretary, 1-4.;late acceaa t.o tile debt.or'• 

property. Sect.ion 362 cSou DOt prov14•a aucll a •vrace .-rlod. • !'be 

leglalat.l•• biat.ory alao ahawa that. Co1Dgr••• t.boaght. tlaat. = 
Sect.ion 1110 would apply t.o all t.J'P98 •Df •••••1• tf1lea. ta fact., it. 

only co•erec! inland an4 dc:.eatlc Te•••l•. t'berefore, we feel t:hat. 
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amending Se~ion 1110 rather .t;han Sect.ic1n 362 would make more eeoae 

frc:m a traneport.ation policy point of view, as it woa14 bring 

cooaiet.ency t.o the treatment. of aecured credit.or• of all types of 

tra.o•portation equipment. It also .Uea aenae from a bankruptcy 

policy perspective because it providee an opportunity to the debtor 

t.o cure it• default.. 

Moreover, t.be propoeed a.endment would provide the Secretary 

with the opportunity to proceed (after t.he 60-day periocl) to 

requi•ition a veeael held ae aecurity fc>r a defaulted obligation in 

the event of a military contingency. Abeent •ucb an uaendment. 

under current law, t.he Secretary could be delayed in carrying out 

ber mandate t.o eneure that the Un.itecl Stat.ea baa an adequate 

.. rcbant .. rine in time• of var or natic)nal ... rgency due t.o t.be 

neceeeity of obtaining court. act.ion ander t.he Bankrat.pcy Code. 

Section 1110 provide• an e:1tuiption frcm t.be pover of the banltrupt.cy 

court. t.o impoee a atay. not juet relief frcm the automatic at.ay 

upon filing of a petition under Chapter 11. 

Ple:1tibility in Adll.lnieterin9 the Title XI Guarantee Program 

Our aecon4 concern pertaine t.o the general economic bealth of 

the u.s ... riti.Jle in4u•try. Recent economic 4i•locations baYe 

plac.a great •tr••• on certain aegment.e of the i.Dduat.ry. 

Aa the Member• of t.hi• Subcc it.tee know, the usual eecurity 

oE the bonc!holdera ia the Tit.le XI gnar·ant.- that. if t:be abipavner 

doe8 DOt pay t.h-, the u.s. Government will. The •eaarity 'j)f the 

Secretary of Tranaport.at.lon for tJae Tit.le XI Guaraat.ee la a 

preferred .:>rt.gage on t.he Yeaael. Under ezi•ting 1-, in the eftDt 
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of an uncured default. the Secretary ma•t pay off the exi•ting 

Title XI bondholder• in order to foreclo•e on the •hip .::>rtgage. 

'!'hereafter. unleaa there la a prompt aale by the debt.or. it la 

nece••ary for the Secretary to bid for the veaael at the AcSairalty 

foreclosure aale. take title to the veaael. and attempt to aell it 

to other u.s. operator•· 

Sect.ion 1 of e.R. 5029 vou14 give the Secretary of 

Transportation an additional option in the event of an uncured 

default. '!'he new option, a4de4 by your bill, la intended to 

authorize t.he Secretary to a•aume the periodic payment• of the 

ahipowner to t.he bonc!bolder, an4 forecl,o.e on the •hip .::>rtgage 

wit.h t.he bonds in place. At the Admiralty forecloaure •ale. 

another u-.s. operator could bic! for and t:.alte title t:.o t.he veaael 

with Title XI financing alrea4y in place. That vea•el purchaser 

would aaaume t.he bond payment• from the Secretary of 

Tranaportation. B.R. 5029 i• intend.a to provide identical 

authority for the Secretary of Cc...erce. Such additional 

flexibility would appear to offer the followiDg advantageas 

a. The outstanding boncl• could be part of t.he aale of the 

ve•ael. 

b. !'he Title XI Punc! need not be call.a upon to pay off the 

bonc!boldera in the event of a •bipowner·'• default. 

c. The Secretary need not go thrcugh the formality of 

purc!ha•ing the ve•••l prior to it.a aale1 to another v.s. aperator • .. 
d. The ve•••l parcha••r need not be requirec! to arrange for 

new Title XI financing, but could aaawne tlle reaponaibllity for 

bone! payment• from the Secretary at ther forecl09ure aale. 
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With ·re•pect to the propo•ed amenc!JDenta to Title XI of the 

llerchant Marine Act., 1936, we would appreciate t.h• O,PPOrtunity to 

diac::uaa with your ataff certain minor· language cbangea that we 

'believe are required to carry out the intent of Section 1 of your 

bill. 

Mr· Chairman, the Adlliniatration deeply appreciates your 

concern for the current problems being encou.nt.erect by the Title XI 

Guarantee Program, and we atrongly aupport the objectives of the 

~iret two aectione of the bill. 

Section 214 of the Merchant Marine Act, 1936 

The Adndnietration eupporte Section 3 of B.R. 5029, which 

would ~n4 Section 214 of the Jlercbarlt llarioe Act, 1936. 

Sect.ion 214 generally pertains to tbe power of the agency to 

aubpoena vitneaeea and document• in cc•nnection with proceedinga. 

'l'be proposed amendment mak- certain ai.nor teclmieal chaogee to 

generally conform that prOTieion to the enactment of tbe landaark 

legi•latioa DOWD aa the Shipping Act. ·Df 1984. 

Title XII War lli•k Inaurance Prog!:!!! 

Section 4 of your bill would erteilld the Title XII War lliak 

Insurance Progr- for an additional fiYe yeara, and i• eupported by 

the Adminiatration. 

11r. Chairman, •• you and the llellber• of the Subce ittee bow, 

t'itl• XII of the llerchant Jlarlne Act, 1936, i• ataDS-'by legialatlon 

• ttlaicll aathorl••• the 8ecret.ary of Tramsportatlon, wltla the apprOYlll 

of the Preaident. to provide war rl•lt and certain marine and 

liability insurance for th• protection of ,,.•••1•, cargoee, and 
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crew life aD4 ~rsonal effect.a. when commercial insurance cannot be 

obt.aine4 on reasonable terms and conditlona. 

Commercial war ria'k insurance poli,ciea DOW lD affect contain 

aut.cmatic termination clauaea vhicb cause such inaurance t.o 

t.erminat.e upon hostile det.onat.ion of a :Duclear device of war or 

upon t.he outbreak of var (whether t.here i• a declaration of var or 

not.) between any of the following COUDt:rlea 1 Unit.e4 St.at.- of 

America, Unite4 ltingdoa (or any other IMJlber of t.he Briti•h 

Corrnonwealt.h). Prance. the Union of Sov.let. Sociallat. Republic•. and 

t.he People• Republic of China. Wit.bout. Go•enment var ri•'k 

insurance. American •••••l• would be wi·thoat. protection against 

lo•• by ri•'k• of var after terllination 1~f the cc 1rcial policies. 

Ships and cargoes coul4 Dot be .wed vi·thout. adequate inauraDce 

cOYerage. 

War ria'k insurance vaa prOYided by the GoYenment in both 

World War• I and II. anc! proved both De1caaaary and affective in 

protecting t.he Unite4 Stat.ea and it.a waterborne ~ree, vit.h 

tot.al premium receipt• i.D ezce•• of loe:a pal4. At the preaent. 

time, t.bi• Title XI I author! ty i• acbed·~led t.o ezpire on 

September 30. 1984. Section 4 of a.a. :5029 would erten4 thi• 

aut.horit.y for an additional fiYe year• •and i• aupportect by t.he 

Adm!Diat.rat.ion lD order t.o ensure tlae oont.inuect aupport of United 

8t.at.u oceangoing 

Tit.le XI Progr- Concern• • 

11r. Chairman. Aa you bow, 11r. •~rder. forwarded t.o Secretary 

Dole a copy of hi• letter to yoa conveying certaiD conceru 
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regarding t)le Title XI Program. Theae concerns were brought. to 

Jlr. Snyder'• at.tent.ion by representative• of the inland vatervaya 

inc!uatry. and he requested that my testimony today be broadened to 

address t.hese issues. 

The firat. concern ia whet.her the Title XI Guarantee Prograa 

has contributed to the current. oversupply of inlan4 t.c:Nboate an4 

barges and offshore tug/supply vessels. 

During the late 1970'• t.he amount of Title XI financing of 

inland veasela and off shore vessels in·creasec! aa construction 

activity increased an4 aa the benefit.a of Title XI financing become 

more widely recognized 1U1Dng those particular operators. 

Due to the recent economic downturn. all aegments of the 

maritime industry are depressed, and the c!eman4 for inland and 

offshore vessel• in particular ha• fallen abruptly. 'l'hi• 

o•ersupply of equip11ent is primarily the result of a drop in .. rket 

demand, alt.hough a contributing factor waa an inflas of the ntfW 

Teasel conatruction. 

'!'he use of various foras of owner·ahip (corporate, partnership, 

truat.. etc.) haa been one mean• for tl11e .. ritime inc!aat.ry to 

attract. new equity capital. !'as conai.deration• ha•e undoubtedly 

influenced •ome tranaact.iona. bat the .. jorlty of Title XI finance4 

project• in-.olved well eatabliahec! companie• with at.rang .. rket 

41 .,., and operator• with considerable inc!u•try esperience and 

esperti••· lfhe Administration i• aenaitiYe to the CODcerDf of t.he 

Congressman that the Title XI Guarantee Program DOt lie a contri­

buting force to o•ert.onnaging or aic!irag financial arrangement• that 
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are not •ound :ailc! ju•tified. At the ~·reaent. time we are in the 

final •t.age• of a rulemaking that ia i.ntended, among other thinga, 

to •et. forth 90re atringent economic and financial criteria that. 

will be applied in evaluating Title XJ: Guarantee applications and 

ac!mini•tering other aapect.a of the Tit~le XI program. An empbaaia 

on econoaic sounc!ne•• of Tit.le XI project.• will decrea•e the 

possibility of trades being overtonnaged by vessel• financed by 

gOTernment guarantee•· 

The aecond concern ha• to do vit.111 the aa.e rulemaking. MAJtAD 

publi•bed a Bot.ice of Prop09e4 Rulumll:ing in the August 13. 1983, 

FEDERAL REGISTD, Which, am:>ng other thing•, propoaea that. priority 

i.n the P!Oc•••ing of ahip financing guarantee applicationa ahall go 

to ve•sel• of particular ailit.ary uaefulnes• and thoae to be 

constructed i.n abipyarda within the ••bilisat.ion base. Thia ia a 

Bot.ice of Propoaed Rulemaking on Vhicbl we have received com11ent.a. 

'l"beae ~nt•, which include the conc~rma yoa bave raiaec! here, 

are currently un4er reYiew wit.bin the Department. Ve hope to 

promulgate a Pinal Rule vit.bi.n th• neJ~ 60 daY•• 

The third and final concern pertain• to the current MRAD 

practice of ••lling ••••el• 11D4er forecl09are. 

llr. Chairman. I wi•h to aaaure 11r. Snyder and the Member• of 

the ittee that. all forecl08ure -1- of veaael• vlt:h 

••faulte4 Title XI Obll9at.iou are con4uct.e4 by t:he Coart with 

pabllc not.ice and are open to all intereat.ed b144era. PrCor to 

foreclo•ure, a •hipovner Vhich awn• .. asela with 4efault.e4 Title XI 

debt -Y offer the veaael• for -le, with or wit.boat. compet.it.iv• 
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bida. In t>enkruptcy •ituat.iona, the Maritime Adaini•t:rat.ion cannot 
' 

force the aale of veaaels with defaulted Tit.le XI debt. until the 

t.eraination of the automatic atay by the Bankruptcy Court. If a 

bankruptcy petition has been filed, ari1y aale of the equipment ia 

subject to approval of the Bankruptcy Court. and therefore the 

Maritime Ac!ainiatrat.ion. If B.R. 5029 ia paaaed, MARAI> would have 

the power to aell the vessel wit.boat. the approval of the Bankruptcy 

Court. 

In 11a.11y caaea the aale of a 98aael by the ahipovner prior to 

foreclo•ure aaaure• the Government of it.a beat poaaible recovery of 

t.he collateral value of the equipment, without the co•tly delays 

impoaed by the automatic •t.ay of the Bankruptcy Co4e. A priYat.e 

aale prior to forecloeure often ainilli&e• co.ta that would 

eventually be borne by the Maritime Mlliniatration, aucb u 

insurance, cuatodian fees and aiailar ezpenaes. In cuea of 

default, the Maritime Adminiat.ratlcm baa attempted to facilitate 

their aale prior to foreclosure by aollcit.ing a wide range of 

potential purchaaers aDC! by providing int.ereat.ed parties with 

information concerning ve•••l• that -:r be a.ailable. !'hi• af fonta 

the opportunity to attain the higbeat. ;po••ible price for a 

defaulted Teaael. In thia regard, the llarit.ble Adllinist.rat.ion 

routinely .. 11a liat.a of defaulted equipment. to potential 

parcbuera. 

••••rthel•••• the delay. inherent in the bankruptcy proceaa 

tend to increaae t.he urgency of diapoelng of the Yeaael prior to 

actual forecloaure aJMS poaaible bankruipt.cy. 'l'hi• .. y haTe an 



- 13 -

anint.ended a4verae illpact OD the price that. caD be obtained for the 

aa•et. Thi• legi•lation voul4 i11prove thi• aituation by increa•ing 

the flesibility of t.he Secretary to act. upon default or 1lpCID a 

aubeequent bankruptcy. 

Mr. Chair11an, that concludes sy p:r·epared atatement.. I will be 

pleaaed t.o answer any quest.ions you or the Member• of t.be 

SubcOlllll.ittee may haYe. 

Thank you. 

.. .. 


