
5'TATEMENT OF LFSrER P. ~' EXEOJI'IVE DIREx:-rOR, FEDERAL HIGHWAY 
ADMINISTRATION, DEPARIMEN'I' OF TRANSPORI'ATION, BEFORE THE SENATE 
ENVlRJNMENI' AND PUBLIC 'IDRKS CXMll'l'l'EE, TRANSPORl'ATICN 
SUB::XMUTl'EE, COOCERNING S. 344, A BILL TO AMEND SOCTICN 131, 
TITLE 23, UNITED STATES CXDE, JULY 17, 1979 

Mr. Chainnan and Merrbers of the Subccmni ttee: 

The Departnent weleates the opportmlity to appear here today 

during cansideraticn of S. 344 and the outdoor advertising oontrol 

program. This hearing occurs just as we have finished a 2-day 

public hearing en July 10-11 in Washington cxmoeming the Highway 

Beautificatim Program. Other hearings were held in June in Boston, 

Chicago, Portland, Balt.ilrore, Kansas City, San Francisco, Denver, 

Atlanta, Dallas, and New York City. These hearings were for the .. 
purpose of soliciting caments fran all interested parties who wish 

to ~ress their ideas about the future direction of the Highway 

Beautification Program. In particular, the hearings were intended to 

focus an the i.npact of the 1978 Surface Transportation Assistance Act 

arrendrrents to the program, the Carptroller General's report of March 27, 

1978, entitled "Obstacles to Billboard Renova!," prcposed revisions to 

current FHWA regulations relating to cxmtrol and ao:}Uisition of outdoor 

advertising signs and junkyards, and the restudy of national standards 

.required under 23 U.S.C. §13l(c) (1) and 13l(f), and ordered restOOied 

by the Congress in the 1976 Federal-Aid Highway Act. 

Additionally, an outdoor advertising section 131(0) 'WOrkshq;>/open 

neeting was held on May 15 to discuss the existing operational guidelines 

for the aspect of the program pertaining to the exarptian fran raroval 

of certain nonccnfonni.ng signs an an eccnanic hardship basis. 
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We have been asked to address five basic areas regarding S. 344 

and the administraticn of the present highway beautif icatian program. 

These areas include: 

I. Just carpensatian as it relates to §§122(a) and 122(b) 

of the Surface Transportation Assistance Act of 1978, 

P.L. 95-599, November 6, 1978, [1978 Am:!ndmants]; 

II. Caments an s. 344; 

III. Present status of the outdoor advertising control 

program; 

N. OUr initial inpressian of the reassessm:mt hearings 

which I nentianed above; and 

V. The Federal Advisory camd. ttee we are establishing to 

review the ccmrents received during the reassessm:mt, 

and to make reccmrendaticns regarding the future of 

the highway beautif icatian program. 

I will handle these various subjects in tum. 

I. JUST CCMPENSATICN 

Section 122(a) of the Surface Transportation Assistance Act of 

1978 anended the just ocrrpensaticn provisions of 23 u.s.c. 

§131 (g) • In effect, signs are ncM eligible for just cnrpensation 

upon rercoval if they were lawfully erected under State law, 

whether or not their rercoval was caused by the Federal Highway 

Beautification Act. We have been asked to address thew~ 

in which we came to interpret the new carpensation requirerrents 

in two rrenoranda, dated Deoerrber 5, 1978, and Marcil 6, 1979. 
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I want to make it clear fran the very outset that the Administration 

opfX>sed the 1978 m:xlificatioos to the Beautificatioo statutes. 

Nonetheless, we will try to administer the program as best we can 

consistent with congressional intent. 

After the passage of the Act on November 6, 1978, we were uncertain 

as to the scope of application the nEM requirerrents were to take. 

This uncertainty was caused by c:arplexities found in inte:rpreting 

retroactivity and in detennining the legality of sign status. 

Meetings were held with this Ccmnittee and the House Ccmnittee on 

Public Works and Transportation so that an interpretation as to 

these issues would not cx::mflict with congressional intent. 

As a result of these neetings, it was argued the nEM cx:rcpensation 

requirerrents were not to apply retroactively, but were to only 

apply to those signs still standing as of November 6, 1978, 

the date of the Act. Since many signs still standing may have 

becare illegal under State law, our initial interpretation, 

reflected in the Decarber 5, 1978, nenorandum, afforded 

carpensation eligibility to those signs "legally in existence" as 

of Noverril:>er 6, 1978. In effect, this inte:rpretation errbodied the 

ooncept that legality of a sign be detennined at the time of 

rem::wal. 

Although this interpretation dealt with the issue of retroactivity, 

the House Public Works Subccmnittee leadership and staff subse­

quently enphasized to us the statutory language stating that a 



sign is eligible for cx:npensation if it was "lawfully erected 

iltider State law." Since the legislative histoi:y of the 1978 
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Ccnpensatioo Arcendm:mt is clear that anortization of signs under 

general zoning ordinances was no longer valid, the December 5, 

1978, interpretation could have frustrated this intent. Under 

our initial interpretatioo, a sign that is lawfully erected, and 

still standing on November 6, 1978, would not be eligible for 

carpensaticn if the anortization period had run prior to 

Novenber 6, 1978. 

Given the insistence that sign legality is to be det:ennined at 

tine of erectioo, the issue of retroa.cti vity had to be addressed 

again. Ccmni.ttee staff pointed to three categories of lawfully 

erected signs existing on Novenber 6, 1978: those still standing, 

those :rercoved, with or without cx::rrpensation, and those renoved 

with the issue of curpensability pending in litigation. Upon 

c:onsultatiai with the House Public 'N:>rks Ccmnittee, the March 6, 

1979, rrern::>randun was issued to clarify the applicatim of the 

carpensation arrendments. Those signs which had been lawfully 

erected, and had been rerroved by November 6, 197 8, lrt'ere not to 

receive cx::rrpensation if no judicial process was still perding. 

A "retroactive" application would only apply if a sign had been 

rem:wed prior to November 6, 1978, and a legal challenge to this 

rercoval had not been resolved as of Novenber 6, 1978. We would 
--- ----·~- -- ·-- ---. 

also like to point out that the CXl'lpeI'lSation requirement would ally 
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apply when unc:arpensated raroval is tied to scrre nonvolitional 

act of the sign owner, such as the ~iration of an arcortization 

period. Ordinai:y maintenance requirenents may continue. 

We are aware of litigation involving about 9,000 signs which 

would be subject to this interpretation. Of these, nost are 

signs involved in cases brought by major sign carpanies. We 

project that c:x:xrpensation for these signs will involve an 

added expense to the program of about $20 million. The effect 

of this interpretation based as it is on the intent of the 

Congress, is that signs in litigation will have a first call on 

beautification funds to the extent that State laws pennit their 

use for this purpose. (Where a locality is involved in the 

litigation, scrre State laws may not pennit the pass through 

of Federal funds.) 

II. CCM-IBm'S 00 S. 344 

s. 344, which is the vehicle for this hearing, would fundan'entally 

change the direction of the Highway Beautification Program as it 

relates to outdoor advertising control. The predaninant change 

would be tO make the oontrol of Otitdc:ior--adverl:islrig voluntafy"- ------­

and provide for Federal participation if certain minimum control 

standards are met and the States choose to provide cx:npensation. 

In contrast, the present program attaches a penalty for failure 

to ccnply with the Highway Beautification Act. The oongressional 

declaration is changed fran one in which the eongress states that 
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outdoor advertising "should be controlled" to one in which the 

Congress states that it is in the public interest for the Federal 

Govemm:mt "to assist the States in controlling" outdoor advertising. 

This change is also inherent in the name assigned to s. 344, the 

Federal Highway Beautification Assistance Act of 1979." 

In light of the current reassessment, we believe it inappropriate 

for the Depa.rtnent to support or oppose any legislation relating 

to outdoor advertising control at this t:ima. We believe any 

legislative action should await carpletion of this reassessment. 

Ha-Jever, we are pleased to provide you with our technical cc.mre:nts 

on s. 344 based upon our m<perience with the existing beautification 

program. 

Section 2 (arrending 23 u.s.c. 13l(b)) sets forth the basic principle 

of S. 344 which is to allav the States the options of (1) maintaining 

any outdoor advertising control program, and (2) providing cx:npensa­

tian far signs required to be rerroved if the State elects to 

maintain a control program. States that establish "an effective 

statewide system of control" and elect to pay cx:npensation 'WOuld 

be eligible for Federal participatioo in 80 percenturn of the cost 

of such cx:rrpensation. This is an increase fran 75 percentum as 

set· forth in existing section 13l(g). As noted previously, no 

penalties are associated with failure to provide cx:rcpensation. 

The bill preserves the bonus program unchanged, by using the same 

language as is presently contained in 23 u.s.c. 13l(j)). 



Briefly, I would like to ccm:rent an the workability of the 

approach adopted in s. 344: 

1. Section 2 of the bill amending 23 u.s.c. 131 (c) and (c) (5) 

states that: 

"An effective statewide system of control is cne which 
provides that signs, displays, or devices, if located 
within six hundred and sixty feet of the right-of-way 
within urban areas or if located outside urban areas 
and visible f ran the main traveled way of the system, 
shall be limited to • • • (5) signs, displays am 
devices in areas zoned industrial or camercial urrler 
authority of _State law and actually developed for such 
use or in unzaned camercial or industrial areas." 
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Inplerrentatian of this section woold probably require definition 

of "camercial or industrial develq::rrent," as well as "unzaned 

camercial or industrial areas." This could be done by adopting 

Federal standards, by using State develq?Erl standards approved 

by the Secretary, or by affording the States the option of 

either approach. 

2. Inplerrentation of section 2 of the bill anending 23 u.s.c. 13l(c) 

will result in a new class of nonconforming signs located in 

undeveloped cxmrercial or industrial zones. The bill would be 

clearer if reference were made to nonconfonning signs or the 

tenn "nonconfoi:ming" were defined. In addition, it would be 

relpful if the bill established an effective date upon which 

such signs would be considered nonconforming. 

3. We would suggest that Federal participation in carpensation 

should not be limited to terms as absolute as those set 

out in secticn 2 of s. 344 anending 23 u.s.c. 13l(b). Rather, 
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the section could be rewritten to establish the maxi.nuJm 

interest which could be aCXJUired with Federal participaticn. 

Should the State elect to provide scree lesser rreasure of 

co:rpensation, but still maintain an effective statewide 

system, we see no reason to deny Federal participation 

in such lesser rrea.sure of ccnpensation. 

4. Upon inplercentaticn of s. 344, as currently written, there 

would be no way to prevent States frcm entering and leaving 

the program at will. Thus, a State could voluntarily enter 

the program, use Federal funds to aCXJUire a given number of 

signs, and then tenninate all controls. The potential for 

abuse is evident. In order to counteract this problem, we 

suggest the follc:Ming: 

a. A cut-off date, after which participaticn in the 

Federal program would no longer be pelltlitted. This 

occurred with respect to the :tx:>nus program in 1965. 

The advantage of this proposal is that it is easy 

to administer and it would disoourage States fran 

leaving the program since reentry after the cut-off 

date would be inpossible. Under this approach we 

would suggest a 2-year pericx:l, preceding the cut-off 

date, during which States could decide whether to 

participate in the program. A provision could be 

added to the bill directing the Secretacy to nake 

an assessment after the cut-off date to detennine the 



anount of funding necessary for program oarpletion 

in a tine period to be detennined by the Secretary. 
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b. The Secretary oould be given the authority to negotiate 

an agreerrent with States entering the voluntary program. 

Such an agreerrent would contain provisions describing 

the oonsequences of withdrawing fran the program. 

Use of this approach would require anendrtw::mt of section 

2 of the bill (arrending 23 u.s.c. 131 (b}). w= 

would suggest that the second sentence in that section 

be rewritten to read: "Whenever a State which has 

established and has agreed to maintain an effective 

statewide system of control " (underlining indicates 

new language) • 

c. It may be possible to specify a statutory penalty for 

withdrawal. ~ver, this might well discourage States 

fran embarking upon a voluntary program and therefore is 

not a recx:rrrcended approach. 

5. The issue of oontrols on the Federal lands and reservations, 

viz. Indian lands, could be addressed in s. 344. 

6. The Federal matching share oould be reduced fran 80 percent 

to 75 percent, t.1-ie same matching share that applies to 

·nost-other Federal highway assistance programs. 

We hope these technical oaments and observations, as well as a 

section-by-secticn factual analysis I am entering into the reoord, will 

be of use to the Coomittee in its consideration of s. 344. 



10 

III.. p~ srMUS CF THE OO'IDOOR ADVERI'ISrnG PRCX;AAM 

I am sure that the Subccmni.ttee is interested in the present status 

of the billboard control effort. Acoordingly, I will sutmi t for the 

record a statistical report which should bring the Subccmnittee up 

to date on the present program. Also inclu:led is a digest which 

surrmarizes the present program and a brief discussicn of sare of 

the issues raised by the 1978 .Amendnents. 

Vhile the statistics can be read in a variety of ways, our con­

clusion as to the success of the present program is best described 

as mixed. Many States continue to resist the inplerrentation of an 

active control and ac:quisi tion program. The many special categories 

of the Act have confused both sign owners and State administrators. 

Uneven funding has made it difficult or inpossible for States 

unwilling or unable to invest a great deal of their own funds since 

Federal support has been unpredictable. All of these problems were 

addressed in the Gi\O report of March 27, 1978 (CEI>-78-38), entitled 

"Cl>stacles to Billboard Rerroval." 

Section 122(b) of the Federal-Aid Highway Act of 1976, 23 u.s.c. 

13l(q) (1), required the Secretary of Transportation to enoourage 

and assist the States to develc:p sign controls and programs which 

will assure that necessary directional infonnation about facilities 

providing goods and services in the interest of the traveling public 

will continue to be available to mtorists. To this em, the 

Secretary was required to restu:iy and revise as apprc.priate existing 
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standards for directiaial and infonnatianal signs to develq> signs 

which are functional and esthetically ccrrpatible with their 

surroundings. 

Pursuant to this mandate, the Federal Higl'Wcly Adm:inistratioo foxned 

an in-house interdisciplinar:y task farce to consider all notorist 

infonraticn systats. An Advance Notice of Prqx>Sed Rulemaking was 

published in 1976 wherein public cxmtent was solicited. Additionally, 

several irdependent stlxlies were undertaken relative to notorist 

infonnatioo needs. 

The task force has recently sul:mi.tted its final report to the Federal 

Highway Adm:inistrator and an annooncenent as to the availability of 

the report of the task for0e will be published in the Federal Register 

in the near future. This report will be utilized in the reassessnent 

of the Highway Beautif icatioo Program. 

Much has been ~, -~ ~-road· to cxnple~-~-~~ ani:. ~ ~78 
Anendrrents, -we believe, have oc::nplicated the prci:>lem. We believe 

that this is an awrq::>riate t:i.ne to coosider hew the program should 
. -· --- -· ·-- - -·---- --- ·-·-···- ---- - -----~--·--

be administered in the future. It may -well be that the present ·- ---~ 

cc:rcplexity is necessaz:y to achieve fairness, but before that is 

finally decided, a careful reassessnent of the program as it is 

presently structured is in order. For this reason, the FHWA has 
I 

enbarked 'on the nationwide effort I nentioned earlier. This 



12 

effort began with an Advance Notice of Prq?osed Rulemaking published 

in the Federal Register an April 30, 1979, at 44 FR 25388, and is 

continuing now. Copies of a number of documents relating to this 

reassessrrent are submitted for your infonnation. 

rJ. IMPRESSIONS OF THE RF.ASSES~ HFARINGS 

I would like to report to you on our initial inpressian of the 

public hearings which ended last week. I.et ne enphasize that 

these analyses are ve:ry preliminary at best, and based en the 

docurrents and testinony received. They do not, in any sense, 

reflect our final conclusions of the entire record. 

The Highway Beautification Reassessrrent Hearings have been 

carpleted at the 11 locations throughout the country. 

Approximately 875 people attended with 435 presenting testinony. 

The speakers could generally be grouped into those representing 

the outdoor advertising industry, advertisers, State and local 

governrrent officials, anti-billboard groups and cancei:ned citizens. 

Additionally, the Governors of the States of Colorado and 

South Dakota, and fonrer GoveDlDr Tan ~l of Oregon, offered 

testinony at the hearings. Coogressrren Kostma.yer and Murphy of 

Pennsylvania provided oral testiJocny at the hearing in Washington, o~c. 

The outdoor advertising industry representatives unanircously 

expressed S'lJRX)rt for the existing Highway Beautification Program 

supporting the 1978 Arrendrrents an just cx:rrpensation. Although 



expressing support for the existing program, several of the 

speakers indicated that the FHWA was not administering section 

131(0) hardship exerrptions for directicnal signs in accordance 

with the intent of the Congress. 
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The advertisers who rent outdoor advertising space and small 

businessmen who own signs oarplained that the controls penalized 

the small businesses. Furthenrore, they leveled criticism at the 

FHWA's administraticn of section 131(0) program fran the standpoint 

that to date no exa:rpticns had been allowed. Mixed viewpoints were 

expressed both for and against S. 344. 

The city and oounty representatives responsible for billboard 

control indicated they were catpletely against the existing 

Highway Beautification Program as it usw:ps their authority to 

legislate arrl regulate. 

Thirteen States have provided oral test.inony or written cxmrents 

on the existing program as of last Wednesday. The consensus of 

these oc:mrents is that the 1978 anendn:ents en c:xnpensation made 

it extrenely difficult to oontinue the program and remain in 

ccnpliance. ~e States indicated that they should not be held 

responsible for the actions of local governnents exercising police 

power oontrols. They felt that insufficient State or Federal funds 

were or would be available to oontinue the program. 



Eight of the thirteen State :representatives indicated they 

would SUH;>Ort the Stafford Bill ~ch would make the program 

q>tiooal en the part of the State. Ciie of the State 

representatives indicated that he was speaking in support of 

s. 344 an behalf of the Anerican Association of State Highway 
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and Transportatiai Officials (AAS!m)), and indicated that two-thirds 

of the States would favor an q>tiaial. program. Three States 

indicated SUH;>Ort for the existing program with what they cxnsider 

minor mxlificatiais. One State suggested stricter ccntrols along 

controlled access highways am another :indicated the State would 

prefer carplete police pcMer control with no re::;tui.rerrent for 

cxrrpensatiai. 

M:>st environnentalists felt the Higl'May Beautificaticn Program 

was substantially 'Weakened by nurerous amendnents since its 

inoeptioo and that not enough was being accarplished to control 

outdoor advertising signs. 

The individual citizens indicated that either there was too 

Imlch control so that they did not have adequate directiaial 

signing or not enough was being acc:mplished and billboard 

blight: 'remained. 

AJ:prox.imately 600 letters have been sul:mitted to the docket at this 
---- --· - - - ---- - . -·-- ----- - --- --- - . - --- -

tin2. All cx:mrents received at the hearings or in the ~t 

(No. 79-10) will be provided to the Mvisocy camd.ttee. In 



addition, the FHWA will make its own assessment of the hearing 

records and the Docket. The Docket closed July 15, 1979. 

V. NATIOOAL ADVISORY CCM>ITTI'EE 00 OO'IDCX>R ADVERTISIOO AND IDIORIST 
INFORMATION 
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Another developre:nt of which you should be aware is an announcerrent 

last Thursday, July 12, in the Federal Register (44 FR 40781) which 

I sul::mit for the record, establishing a National Advisory carmittee 

an Out.door Advertising and Motorist Infonnatian. 

The advantages of establishing an advisory cx:mnittee to review the 

materials gathered pursuant to the reassessment effort are considerable. 

Review of all materials relating to the reassessment by a broad-based 

advisory carmittee "WOuld provide an excellent cpportunity to inject 

sace external views into the FHWA decisionmaking process. As the 

advisory ccmnittee will include selected representatives of all 

interests providing direct input, it is our sincere hope that its 

recx:mrendaticns "WOuld represent a cx:>nsensus of those with a strong 

interest in the Higl:May Beautification Program. 

It is estimated that the cx:>St of this ccmnittee will be $50,000 

annually, and that the carmittee will be functioning within 3 nonths. 

Considering the above, it is our cx:>nclusian that establishing an 

advisory carmittee is the nost effective, expeditious, and ecanc:mical 

neans of evaluating the outdoor advertising cx:>ntrol and aCXIUisitian 

programs. It is \.ll'lderstood that the cxmnittee will serve only as 
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long as necessary to fulfill its function, and it 'WOU.ld certainly 

be possible to tenninate the cxmnittee within a period of 

approximately 2 years. 

Considering the GAO report entitled "Obstacles to Billboard 

Rerroval," the anendrrents to the Surface Transportation Assistance 

Act of 1978, the proposed Fiscal Year 1980 bmget of no funds 

for the Beautif icatic:n Program, and the general controversy 

over the cost effectiveness of the program, we feel that the 

establishnent of this advisory ccmnittee is necessary and in 

the public interest. 

In conclusion, Mr. Chainnan, I 'WOUld like to reiterate that we do not 

believe additional legislation should be enacted in this area mtil 

our reassessnent of the Beautification Program has been oarpleted. 

This cmpletes ny stat.ercent. I will be glad to answer any 

questions you may have. 

Thank you. 


